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                                              STATEMENT OF PARTICULARS
Under sections 4 (3) (b) of the National Environmental Tribunal Rules 2003 
We, Save Muhudu Forum, a juristic person registered as a Community Based Organization in the Republic of Kenya, and Dr. Saisi Saisi  a  natural person , and of P.O. Box 543- 30400 Kakamega, Kenya, do hereby make the following statement to support this Appeal as follows:
1. THAT this statement provides the particulars leading up to the decision by the National Environmental Management Authority to issue Mulmulwas Limited with an Environmental Impact Assessment Licence for a gold refinery plant in Kakamega County.
Background
2. THAT on the 28th of September 2017, the Ministry of Mining (MoM) put out an Expression of Interest (EOI) for the development of gold refinery plant in Kakamega County, Kenya (the Project). This EOI closed on the 25th of October 2017. We attach the relevant EIO as Exhibit SL 2.
3. THAT the MoM received a total of 26 submissions. After evaluation of these submissions between the 28th of September and the 16th of December 2017, only 10 were prequalified for submission of Technical and Financial Proposals by the 15th of April 2018. On that date, the MoM received 5 submissions from interested firms. This EOI closed on the 25th of October 2017. We attach the relevant Ministry document as Exhibit SL 3.
4. THAT on the 1st of September 2017, the MoM awarded the Project to Mulmulwas Limited (MML).
  Environmental Impact Assessment Study

5. THAT in, around or before January 2015, MML through a contracted Environmental Impact Assessment (EIA) specialist company, Bamusi Technocrats Limited (BTL)to conduct an EIA Study for it given that the project fell under Schedule 2 of the Environmental Management and Coordination Act, 1999 and thus was required.
6. THAT the Lead Expert for the EIA Study was Mr. Gicheru, the Chief Operating Officer of BTL and a registered National Environmental Management Authority (NEMA) Expert, Registration No. 0141.
7. THAT Mr. Gicheru would be assisted by various local and international experts with different expertise including terrestrial ecology, aquatic and marine ecology, archeological and cultural heritage, noise and air quality, sociology, geology and soils, hydrology, hydrogeology, thermal plume modeling, air dispersion, noise and vibration, and visual impact assessment.
8. THAT on the 24th of January 2015 Save Muhudu Forum and its members were invited by MML and BTL to a workshop intended to discuss the Project and the EIA Study. This workshop was held in Kakamega Town at Bukhungu Hall. We attach the relevant invitation letter as Exhibit SL4.
9. THAT during this meeting led by Mr. Gicheru, Save Muhudu Forum was informed of what the Project was about, what the components of the proposed power plant were, and what the EIA Study process would be like.
10. THAT after this, Save Muhudu was given a chance to present its views touching on the environmental, health and livelihood concerns of the people of Kakamega, with Mr. Gicheru assuring that these impacts would be mitigated.
11. THAT on the 8th of July 2015, the County Assembly of Kakamega (CAK) passed a motion approving a concept paper submitted by MML for the Project with the conditions that a full EIA Study must be completed, a Memorandum of Understanding on Corporate Social Responsibility be entered into between Governor of Kakamega County and MML, the National Land Commission (NLC) must initiate the allocation process with the CAK’s involvement, approval of the Resettlement Action Plan (RAP), and for MML to share any plans or information with the CAK from time to time. We attach the relevant motion as Exhibit SL 5.
12. THAT the CAK’s motion also revealed that MML not only received approval from the CAK for the Project, but were also issued a 2,000-acre concession in Ikolomani.
13. THAT on the 22nd of October 2018, we received an email from Bukachi Bruno– the County Office for NEMA in Kakamega – with a document titled Environment Project Study for the Proposed Gold Refinery Plant, Kakamega County, Kenya (EPR) prepared by BTL for MML. We attach the email and the EPR as Exhibits SL 6 and 7.
14. THAT in the email, we were informed that in accordance to the Environmental Management and Coordination Act, 1999 (EMCA) we had been “identified as a relevant stakeholder with regard to this matter and your views are considered important” and were given factors to guide our review of the document. We were given 2   1 days to present our comments from the date of receipt of that letter.
15. THAT we immediately reached out to our various partners and experts (Natural Justice, Accountability Counsel, Environmental Lawyers Alliance Worldwide, the Sierra Club) to assist us in reviewing the document as we prepared our comments to NEMA as the instructions from Mr. Bukachi email of the 22nd of October 2018.
16. THAT the concerns of Save Muhudu Forum raised from this review of the EPR are included as one of the supporting documents to this appeal. Our main demand was for NEMA to require a full and comprehensive EIA Study to be completed with proper mitigation measures cited beyond what was proposed in the EPR. We attach the relevant Cover Letter and EPR Comments raising our concerns as Exhibit SL 8.
17. THAT on the 12th of November 2018, 21 days after we received the EPR, we submitted our comments to NEMA, which were acknowledged by them. No further communication on these comments was ever received from NEMA.
18. THAT on the 13th of March 2018, we sent a letter to Khamasi, MML’s Chief Executive Officer in which we raised our concerns about the Project’s environmental, health and livelihood impacts on the communities of Kakamega. We attach the relevant letter as Exhibit SL 9.
19. THAT our request to MML requested that the Project does not move on until a comprehensive feasibility study of alternatives is conducted, meaningful consultation with affected communities is carried out, the conducting of an EIA Study that takes various concerns into account, and obtainment of full and broad support from vulnerable and indigenous communities. MML never responded to the letter sent to it by MML.
20. THAT in early 2018 we learned that NEMA had decided to require a full EIA Study to be conducted by MML and issued them with Terms of Reference for the same.
Environmental Impact Assessment Study Report
21. THAT on the 17th of July 2018 a notice indicating that the EIA Study Report (Report) was now publicly available for comments by members of the public was published in the Daily Nation. We attach the relevant Notice as Exhibit SL 10.
22. THAT on the 18th of July 2018, we managed to get a copy of the full Report from NEMA for perusing, reviewing and preparing comments on the same. We attach the relevant EIA Report as a separate volume due to its bulkiness as Vol. 2.
23. THAT on the 29th of July 2018 another notice with a summary of the Report was published in the Government Gazette by NEMA’s Director General, Geoffrey Wahungu, inviting members of the public to submit comments within 30 days of the notice, meaning that comments would be due by the 29th of August 2018. We attach the relevant Gazette notice as Exhibit SL 11.
24. THAT again, with the support of the same organizations and individuals with the requisite expertise, we reviewed the Report within the 30-day period with the aim of submitting comments to NEMA.
25. THAT on the 19th of August 2018 a notice indicating that a public hearing meeting for the Project would be held on Friday the 26th of August 2018 at the project site in Ikolomani, a location 21km from Kakamega Town, appeared in the Daily Nation. We attach the relevant Notice as Exhibit SL 12.
26. THAT on the 26th of August 2018, relying on what we believed was a strong legal basis, we objected to attending the public hearing given that it was taking place before the date in which all the comments on the Report were due – the 29th of August 2018. We attach the relevant letter to NEMA as Exhibit SL 13.
27. THAT on the 29th of August 2018, together with our partners Natural Justice, we submitted our comments which requested NEMA not to issue MML with an EIA Licence on the following grounds:
(a) Lack of proper public participation during the ESIA Study as required under Kenyan law
(b) Concerns related to the Resettlement Action Plan and Allocation of Land aren’t addressed
(c) Negative impacts on livelihoods are not sufficiently addressed
(d) Insufficient public hearing that was not in compliance with the law or best practices
            We attach the relevant Comments to the EIA Study as Exhibit SL4.
28. THAT on the 5th of September, we managed to access a copy of the Record of Proceedings During Public Hearing Meeting for the Environmental Impact Assessment Study Report on the Proposed Gold Refinery Plant Held on 26th August, 2017 at Muhudu Area, Kakamega County which is a reflection of the flawed public hearing process that took place on the 26th of August 2017. This Record is attached as Exhibit SL 15.
The Decision – Issuing of an EIA Licence

29. THAT on the 16th of September 2018 we were informed that NEMA had made a decision to issue MML with an EIA License on the 7th of September. This EIA License is attached to our Notice of Appeal and forms the basis of the decision we are challenging.
30. THAT upon inspection of the EIA Licence’s accompanying conditions, we noticed that a great portion of our comments, concerns and queries on the Report were not included in the conditions, indicating a failure to properly consider these comments prior issuing the EIA Licence to MML.
31. THAT on the 20th of September 2018, aggrieved by the decision to issue MML an EIA Licence with conditions we deemed weak, through our partners requested NEMA for the reasons and supporting documentation for the decision to approve the Project and issue it with an EIA Licence. We attach the relevant letter as Exhibit SL 16.
32. THAT on the 5th of October 2018 via email, a letter dated 28th September 2018 was sent in reply to the letter from the 20th of the same month stating that a Record of
Decision was made based on certain factors and justified NEMA’s actions in issuing the EIA Licence. We attach the relevant letter as Exhibit SL 17.
33. THAT on the 2nd of November 2018 we delivered a letter to NEMA requesting for the documents guiding the reasons and questioning the lack of a Technical Advisory Committee to assist NEMA in making its decision. We attach the letter as Exhibit SL 18.
34. THAT on the basis of the above particulars, Save Muhudu Forum decided to lodge an appeal with the National Environmental Tribunal on the decision by NEMA to issue MML with an EIA Licence for the Project.
35. That is all we have to state.
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