REPUBLIC OF KENYA
THE HIGH COURT AT NAIROBI
MILIMANI LAW COURTS (COMMERCIAL & ADMIRALTY DIVISION)

MISC APPLICATION NO…………. OF 20……………. 

IN THE MATTER OF THE ARBITRATION ACT, NO. 4 OF 1995 

-AND- 

IN THE MATTER OF THE ARBITRATION RULES, 1997 

BETWEEN 
AB...…………………………...…………………………………………….….PLAINTIFF/APPLICANT 

AND
CD..………………………………………….. …….……………………..DEFENDANT/RESPONDENT

 REPLYING AFFIDAVIT
I, ……………………., of P.O. Box ………………….., ……., in the Republic of Kenya do solemnly swear and state as follows:

1. THAT I am the Corporation Secretary of CD and I have been duly authorised to swear this Affidavit on behalf of the Respondent.    

2. THAT I have full knowledge and information concerning this matter and I am accordingly competent to swear this Affidavit. 

3. THAT I have read and understood and where necessary it has been explained to me by the Respondent’s Advocates, Messrs. ……………………., the contents of the Originating Summons dated ………………, brought under Certificate of Urgency (collectively hereinafter the “Application”), and the Supporting Affidavit of …………………. (hereinafter the “Supporting Affidavit”) sworn on the even date, and in response thereto I state as hereunder: 

4. THAT I have been advised by the Respondent’s Advocates, which advice I verily believe to be correct and sound, that the Applicant’s prayer in the Application herein that this Honourable Court appoints an arbitrator for purposes of having the matter determined through arbitration ought to be disregarded and denied by this Court for the following reasons, inter alia:- 

(a) It was the expressed intention of the Parties that arbitration remains the final avenue in the resolution of any dispute, after the exhaustion of other provided mechanisms. The contemplated option available to the parties herein is for the dispute to be submitted to an amicable settlement through Mediation as explicitly provided in Clause …….of the Contract, which is attached to the Supporting Affidavit of the Application herein as Annexure 1 at Page ….. 

(b) Referring the dispute herein to Mediation as obligated and contemplated by Clause ……. of the Contract will provide the Parties an opportunity to utilise the technical services of an informed professional in the building and construction industry and will also be in the interest of resolving the dispute at the lowest possible cost. 

(c) This Honourable Court’s intervention should be aimed at upholding the letter and spirit of the Contract which explicitly provided for and contemplated a layered approach to dispute resolution that included exhausting the option of amicable settlement through mediation before resorting to the final avenue of arbitration.  

(d) Indeed, the Respondent has been keen on having the dispute resolved through amicable settlement as demonstrated by its letter to the Applicant herein dated ……………………., which is attached to the Supporting Affidavit of the Application herein as Annexure 9 at Page ……., communicating the Respondent’s establishment of a negotiation team to review the alleged claim herein with the objective of facilitating its amicable resolution.

(e)  The Respondent is ready and willing to submit to and facilitate the appointment of an independent and impartial Mediator between the Parties to amicably settle the dispute herein as contemplated by the Contract. 

5. THAT in response to paragraphs 9, 10, 11, 12, 13 and 14 of the Supporting Affidavit, I reiterate the contents of Paragraph 4 hereinabove and further aver that as advised by the Respondent’s Advocates, which advice I verily believe to be correct and sound, that:- 

(a) Contrary to the Applicant’s allegations, the Respondent is indeed working to have the dispute herein resolved amicably as contemplated by Clause………… of the Contract and has in accordance with its internal Regulations established a negotiation team to review the Applicant’s claim herein with the objective of facilitating its amicable resolution as explained in Paragraph 4(d) hereinabove. 

(b) The Applicant herein has not tendered any evidence to demonstrate that it has made any proposals or efforts to utilise the amicable settlement option of mediation available to the parties, but has to the contrary been keen to frustrate the said process in favour of arbitration. 

(c) The Respondent having commenced the process of facilitating amicable settlement of the dispute herein by internally establishing a review committee regrets any delay that may have been occasioned in submitting its findings to the Applicant, which have been caused by regulatory and procedural pre-requisites in the Respondent being a public entity.  

(d) I reiterate my averments in Paragraph 5(c) and pray that this Honourable Court orders that it is procedurally premature to subject the dispute herein to the final option of arbitration and that in the alternative it should be submitted for amicable settlement through Mediation.  

6. THAT in the light of the foregoing I humbly pray that this Honourable Court should disregard the procedurally premature request by the Applicant that it appoints a sole arbitrator and in the alternative this Court should order that Parties do submit the dispute herein for amicable settlement through a Mediator based on the reasons aforementioned.

7. THAT without prejudice to the foregoing, and in opposition to the Applicant’s prayer in the Application herein that ………… be appointed as the sole arbitrator to hear and determine the dispute, I wish to state that as advised by the Respondent’s Advocates, which advice I verily believe to be correct and sound, that:-  

(a)  If appointed as the sole arbitrator,………………… would deny any ensuing arbitration process the indispensable appearance and semblance of independence and impartiality as he is part of the Panel of Advocates retained by the Respondent.

(b) By virtue of being part of the Panel of Advocates retained by the Respondent, there is an apparent conflict of interest in his/her involvement as the sole arbitrator in a dispute involving the parties herein.

(c) This Honourable Court is obliged by Section 12 (9) of the Arbitration Act, No. 4 of 1995, to have due regard to issues that are likely to secure the appointment of an independent and impartial arbitrator. 

(d) Indeed the Applicant herein acknowledges, in Paragraph ……………of the Supporting Affidavit, that it is in public interest that any appointment of the sole arbitrator be done through a transparent process, which includes semblance of independence and impartiality of the appointee, particularly due to the public nature entity of the Respondent. 

8. THAT it is only fair and just that the intervention of this Honourable Court upholds the letter and spirit of the Contract, which explicitly requires and contemplates the submission of a dispute to amicable settlement through mediation before any final arbitral process can be resorted to.  

9. THAT I swear this Affidavit in opposition to the Applicant’s Application which ought to be struck out and dismissed with costs. 

10. THAT what is deponed to herein above is true to the best of my knowledge and belief save as to matters deponed to on information sources whereof have been disclosed.

SWORN at NAIROBI by the said		)
CD                                                   		) 
						)
this…………. day of……………….. 2021	) 
						) 	…………………………………
BEFORE ME				              )
						)
						)
COMMISSIONER FOR OATHS		)


DRAWN & FILED BY:
RESPONDENT’S ADVOCATES

TO BE SREVED UPON:
APPLICANT’S ADVOCATES
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