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IN THE MATTER OF:	ARTICLES 179 (1), 201 AND 224 OF THE CONSTITUTION OF KENYA  2010;
IN THE MATTER OF:	SECTIONS 129, 131 OF THE PUBLIC FINANCE MANAGEMENT ACT, 2012;
IN THE MATTER OF:	SECTION 41(4), 87(b), 107(2), 109 and 131(b) OF THE COUNTY GOVERNMENTS ACT, 2012;
IN THE MATTER OF:	SECTION 38 OF THE PUBLIC FINANCE (COUNTY GOVERNMENTS) REGULATIONS.
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MKENYA HALISI MKENYA 2 ------------------------------------------------------------------------2ND PETITIONER
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AND
THE CONTROLLER OF BUDGET---------------------------------------------------------1ST INTERESTED PARTY
CECM 1------------------ -------------------------------------------------------------------------2ND INTERESTED PARTY
CECEM 2 -----------------------------------------------------------------------------------------3RD INTERESTED PARTY
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CECM 10----------------------------------------------------------------------------------------11TH INTERESTED PARTY



                                                          
                                                      CERTIFICATE OF URGENCY
I, WAKILI SHUPAVU being an Advocate of the High Court of Kenya practicing as such in the firm of SHUPAVU ADVOCATES LLP, and having conduct in this matter on behalf of the Petitioners do hereby certify the Application and Petition filed herewith to be extremely urgent and for hearing on a priority basis for reasons that:
1. The County Assembly of GATUZI has considered and approved the 2019-2020 Annual Budget Estimates for GATUZI County Government yet the said Budget Estimates have not been discussed or approved by the County Executive Committee as mandatorily required by Section 129(1) of the Public Finance Management Act, the Constitution and other applicable laws in many ways.
1. It is imperative and statutorily compulsory that the County Executive Committee considers and approves the estimates before the same can be considered for approval by the County Assembly so that the County Executive can be accountable and oversight by the County Assembly can be exercised justifiably.
1. Further, the enabling draft legislation of the Budget i.e. the draft GATUZI County Appropriation Bill has not been submitted to the County Executive Committee for approval contrary to Section 129(1) b of the Public Finance Management Act;
1. The deadline for passing/approving the 2019-2020 Budget Estimates is 30/06/2020 as per Section 131(1) of the Public Finance Management Act hence the urgency of the matter.
1. The Honorable Court should thus intervene and stay the GATUZI County budget making and/or implementation process until the mandatory statutory approvals from the County Executive Committee are obtained.
1. This issue was brought to the attention of the Respondents way back on 29TH April 2020 for corrective measures, but the Respondents have declined to uphold the Constitution and the law and all efforts to have the matters addressed in time have proved futile hence this Petition and Application.
If the Application is not heard immediately and the orders sought granted, the County Executive will begin implementing an illegal, unconstitutional and unlawful budget and enabling Appropriation law that compromises oversight and the executive authority of the County of GATUZI   as provided for at Article 179 (1) of the Constitution of Kenya thus rendering the Application and Petition nugatory.

This Court is called upon to defend the Constitution and ensure strict compliance with the Constitution and the Law.

DATED AT			THIS			DAY OF			 20…


SHUPAVU ADVOCATES LLP
ADVOCATES FOR THE PETITIONER/APPLICANT

DRAWN AND FILED BY: 
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NOTICE OF MOTION
(Under Article 159(2) d of the Constitution, Rules 19 and 23 of the Constitution of Kenya (Protection of Rights and Fundamental Freedoms) Practice and Procedure Rules and all applicable laws)

TAKE NOTICE that this honourable court will be moved on the           	 day of                   20….. at 9.00 O’clock in the forenoon or soon thereafter as counsel for the Petitioners/Applicants may be heard on the Application for ORDERS: -
1. THAT the application herein be certified as urgent and be placed before the duty judge for hearing forthwith.

1. THAT a conservatory order in the interim be and is hereby issued staying and or suspending the execution and or implementation of the GATUZI County Annual Budget for the financial year 2019-2020 pending the inter partes hearing of this Application.

1. THAT a conservatory order in the interim be and is hereby issued restraining the 2nd Respondent from assenting to the GATUZI County Appropriation Bill, 2020 pending the interpartes hearing of this Application.

1. THAT a conservatory order be and is hereby issued staying and or suspending the execution and or implementation of the impugned GATUZI County Annual Budget for the financial year 2019-2020 pending the hearing and determination of this Application and Petition.

1. THAT a conservatory order in the form of a temporary injunction be and is hereby issued restraining the 1st Interested Party from authorizing any withdrawal of funds from the GATUZI County Revenue Fund on the basis of the GATUZI County Appropriation Bill (or Act as the case maybe) 2020 pending the hearing and determination of this Application and Petition.

1. THAT the Court do issue any other orders and or reliefs that will ensure the subject matter of the petition is not rendered nugatory and the Constitution is upheld and respected by all.

1. THAT the costs of this Application be in the cause.






WHICH APPLICATION is based on the GROUNDS THAT: -
1. The Respondents jointly and severally are processing the 2019-2020 Annual Budget Estimates yet the said Budget Estimates have not been discussed or approved by the County Executive Committee as mandatorily required by Section 129(1) a of the Public Finance Management Act, the Constitution and other applicable laws in many ways.
2. Moreover, the draft enabling legislation for the Budget namely the GATUZI County Appropriation Bill 2020 has not been submitted to the County Executive Committee for consideration for approval as mandatorily required by Section 129(1) b of the Public Finance Management Act.
3. It is imperative and statutorily compulsory that the County Executive Committee considers and approves the budget estimates and the enabling legislation before the same can be considered for approval by the County Assembly.
4. The deadline for passing/approving the 2021-2022 Budget Estimates is 30/06/2020 as per Section 131(1) of the Public Finance Management Act yet the Respondents have expressly and in writing demonstrated their deliberate refusal to take any corrective or remedial measures.
5. The Honorable Court should thus stay the execution of any budget arising from the impugned process before the County Executive Committee considers and approves the same with or without changes.
6. This issue was brought to the attention of the Respondents way back on 29TH April 2019 for corrective measures but the Respondents have expressly and in writing declined to uphold the Constitution and the law and all efforts to have the matters addressed in time have proved futile hence this Petition and Application.
7. The Constitution and rule of law must be upheld;
8. It is in the interest of justice and promotion of constitutionalism in devolution that this application should be granted.
This Application is based on the SUPPORTING/VERIFYING AFFIDAVIT of MKENYA HALISI MKENYA1  and other grounds to be given on the hearing hereof.

DATED AT			THIS		 	DAY OF				 20…

SHUPAVU ADVOCATES LLP
ADVOCATES FOR THE PETITIONER/APPLICANT 
DRAWN AND FILED BY: -

TO BE SERVED UPON: 
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PETITION
TO:	
THE HIGH COURT OF KENYA
AT NAIROBI.

1. The humble Petition of MKENYA HALISI MKENYA 1 and MKENYA HALISI MKENYA 2 whose address of service for purpose of this Petition is care of SHUPAVU ADVOCATES LLP.

INTRODUCTION:
2. The Petition concerns the protection and enforcement of the principles of Public Finance and the Executive Authority of a County under the Constitution and adherence to the mandatory statutory requirements in the County Budget making process.

3. The Petitioners’ gravamen is that the Budget Estimates for GATUZI County currently before the County Assembly OR approved by the County Assembly (as the case maybe) have not been considered and approved by the County Executive Committee as mandatorily required by Section 129(1) a of the Public Finance Management Act.

4. Further, the draft enabling legislation for the Budget has not passed through the County Executive Committee for consideration and approval contrary to the express and clear provisions of Section 129(1) b of the Public Finance Management Act.

5. The Executive authority of the County is vested in and exercised through the County Executive Committee as per Article 179 (1) of the Constitution of Kenya, and thus whatever is before the County Assembly OR has been approved by the County Assembly is not from the County Executive by all means.

6. The County Assembly is continuing to consider the estimates even after it was brought to their attention that the Estimates do not have the County Executive Committee Approval which is a mandatory statutory requirement.

7. All efforts to have the Respondents comply with the Constitution and the Law have proved futile making this Petition absolutely necessary.

8. Accordingly, the Petition seeks to impugn the GATUZI County Budget making process and to have any outcome from the process declared unconstitutional, null and void.

PARTIES
9. The Petitioners are adult males of sound mind, Kenyan citizens and voters in and residents of GATUZI County and interested in the wellbeing of GATUZI County. They bring this Petition on their own behalf and on behalf of the public pursuant to Article 258 of the Constitution.

10. The 1st Respondent is the County Executive Committee Member in charge of Finance and Economic planning and who is tasked with ensuring compliance with Public Finance Laws (hereinafter “CECM-Finance”).

11. The 2nd Respondent the Governor of GATUZI County elected in accordance with the Constitution and the Chairperson of the GATUZI County Executive Committee as well as the Chief Executive of the County.

12. The 3rd Respondent is the Speaker of the County Assembly of GATUZI and has been sued as the head of the County Assembly.

13. The 4th Respondent is the Clerk of the County Assembly of GATUZI as well as the Accounting Officer of the County Assembly.

14. The 1st Interested Party is the Controller of Budget established under Article 228 of the Constitution.

15. The 2nd Interested Party is the Deputy Governor of GATUZI County elected by the people of GATUZI in accordance with the Constitution of Kenya and a Member of the GATUZI County Executive Committee.

16. The 2nd to 10th Interested Parties are Members of the GATUZI County Executive Committee.

LEGAL FOUNDATION OF THE PETITION

THE CONSTITUTION OF KENYA, 2010
17. Article 1(1) of the Constitution provides that all sovereign power belongs to the people of Kenya and shall be exercised only in accordance with the Constitution of Kenya.

18. Article 2(1) of the Constitution of Kenya pronounces the supremacy of the Constitution and provides that the Constitution binds all persons and state organs at both levels of government.

19. Article 3(1) of the constitution states that every person has an obligation to respect, uphold and defend the Constitution.

20. Article 10 of the constitution of the Republic of Kenya sets out the national values and principles of government. Among the national values and principles of governance are rule of law, equity, inclusiveness, equality, human rights, non- discrimination, good governance, transparency and accountability.

21. Article 35(3) of the Constitution provides that the State shall publish and publicize any important information affecting the nation.

22. Article 73(1) of the Constitution provides that authority assigned to a State officer is a public trust to be exercised in a manner that is consistent with the purpose and objects of the Constitution, demonstrates respect for the people, brings honour to the nation and dignity to the office; and promotes public confidence in the integrity of the office.

23. Article 73(1)c of the Constitution provides that authority shall be exercised in a manner that is selfless service based solely on the public interest.

24. Article 73(2) of the Constitution provides that the guiding principles of leadership and integrity include accountability to the public for decisions and actions; and discipline and commitment in service to the people.

25. Article 75(1) of the Constitution provides that a State officer shall behave, whether in public and official life, in private life, or in association with other persons, in a manner that avoids—any conflict between personal interests and public or official duties; compromising any public or official interest in favour of a personal interest; or demeaning the office the officer holds.
26. Article 179(2) of the Constitution provides that executive authority shall be exercised in a manner compatible with the principle of service to the people of Kenya, and for their well-being and benefit.

27. Article 179(1) of the Constitution provides that the executive authority of the county is vested in, and exercised by, a county executive committee.

28. Article 201 of the Constitution provides for the principles of Public Finance.

29. Article 259(1) of the Constitution provides that this Constitution shall be interpreted in a manner that—(a) promotes its purposes, values and principles;(b) advances the rule of law, and the human rights and fundamental freedoms in the Bill of Rights;(c) permits the development of the law; and(d) contributes to good governance.

30. Article 165 of the Constitution vests authority in this Honourable Court to uphold and enforce the Constitution.

31. Article 258 of the Constitution provides that every person has the right to institute court proceedings, claiming that the constitution has been contravened.

THE PUBLIC FINANCE MANAGEMENT ACT
32. Section 129(1) of the Public Finance Management Act (hereinafter “the PFMA”) provides that;
A County Executive Committee member for finance shall submit to the County Executive Committee for its approval—
a. the budget estimates and other documents supporting the budget of the county government, excluding the county assembly; and

b. the draft Bills at county level required to implement the county government budget, in sufficient time to meet the deadlines prescribed by this section.

33. Section 129(2) of the PFMA provides;
Following approval by the County Executive Committee, the County Executive Committee member for finance shall— (a) submit to the county assembly the budget estimates, supporting documents, and any other Bills required to implement the budget, except the Finance Bill, by the 30th April in that year.

34. Section 129(5) of the PFMA provides that the County Executive Committee member for finance shall ensure that the budget process is conducted in a manner and within a timeframe sufficient to permit the participants in the process to meet the requirements of the Constitution and this Act.

35. Section 129(5) of the PFMA provides that as soon as is practicable after the budget estimates and other documents have been submitted to the County Assembly under this section, the County Executive Committee member for finance shall publish and publicize the documents.

36. Section 131(1) of the PFMA provides that the county assembly shall consider the county government budget estimates with a view to approving them, with or without amendments, in time for the relevant appropriation law and any other laws required to implement the budget to be passed by the 30th June in each year.





COUNTY GOVERNMENTS ACT, 2012
37. Section 41(4) of the County Governments Act (hereinafter “the CGA”) provides that a resolution of the County Executive Committee shall be accessible to the public.

38. Section 87 of the CGA provides for principles of citizen participation including reasonable access to the process of formulating and implementing policies, laws, and regulations, including the approval of development proposals, projects and budgets, the granting of permits and the establishment of specific performance standards.

39. Section 131(2) of the CGA provides that the procedure of budgeting, borrowing powers and grants management shall be as provided in the law relating to public finance.

PUBLIC FINANCE MANAGEMENT (COUNTY GOVERNMENTS) REGULATIONS
40. Section 38(1) of the Public Finance Management (County Governments) Regulations (hereinafter “the PFM County Regulations”) provides that if estimates of budget submitted to the County Assembly for a financial year have not been approved by the County Assembly or are not likely to be approved by the County Assembly, by the Assembly, by the beginning of the financial year, the Controller of Budget may authorize withdrawals from the County Revenue Fund based on the last approved budget by the County Assembly up to fifty (50%) percent for the purposes of meeting expenditure of the County government for the financial year.

FACTUAL BACKGROUND 
41. On or before the 30th April 2020 the 1st Respondent submitted to the County Assembly of GATUZI the County Annual Budget Estimates pursuant to Section 129(2) a of the PFMA.

42. Vide a Letter dated ………………. May 2020 addressed to the 2nd Respondent and copied to the 3rd Respondent, the 2nd Interested Party raised a grave concern that the Annual Budget Estimates had not been submitted to the County Executive Committee (hereinafter “the CEC”) for approval in accordance with Section 129(1) of the PFMA.

43. The draft enabling legislation for the County Budget had also not been discussed or approved by the County Executive Committee.

44. Accordingly, the Budget Estimates and Appropriation Bill were improperly before the County Assembly for want of County Executive Committee approval. This is a mandatory statutory requirement that cannot be swept under the table.

45. On ……………………….. May 2020, the 4th Respondent send out on a social media whatsapp Group containing members of the County Assembly and the Executive stating;
“………….the  budget estimates are at the assembly though  again as usual the  1st Respondent   has ignored to give any proof to the assembly that the cabinet approved or discussed this. I have done a reminder to that effect.”

46. On the same day, one of the Members of the County Assembly, replied to the 4th Respondent as follows;
“Assist him manage by delaying the tabling…let him follow this steps with speed… otherwise he is playing us PR, I have over 10 years of budget tracking experience and we know this games! Return the document to him officially and let’s follow this steps to detail!”

47. Another Member, …………………., observed,
“Take back the document to CECM Finance we still have 1 month to adopt it let him follow the procedure and do the right thing.”

48. Vide a Letter dated …………………….., the 2nd Respondent, in response to the Letter by the 2nd Interested Party , distanced the County Assembly from the illegality and observed that the anomalies were irregularities in the executive. It should be remembered that the County Assembly should oversight the Executive but the 2nd Respondent observed that it did not concern the County Assembly as it was an irregularity on the part of the Executive.

49. Vide another Letter dated 21st May 2020 the Clerk of the County Assembly, the very one who had raised concern of there being no proof of CEC approval of the estimates on 6th May 2020, in a unique unexplained change of position observed and wrote,
“Once we receive any statutory document or report from the County Executive, we believe that all the processes were followed before any such document is forwarded to the County Assembly for processing.” 
50. Whatever happened to the Clerk of County Assembly between 4th May and 4th June 2020 to necessitate the drastic change of position and outlook remains a mystery.

51. Vide a Letter dated 21st June 2020, the County Secretary of GATUZI County, upon prompting from the Clerk of the County Assembly, wrote to the 2nd  Interested Party throwing the ball to the 1st Respondent and observed that his office is charged with ensuring compliance with the PFMA. He stated that he was only an ex officio member of the CEC.

52. The County Assembly has continued to process the estimates despite illegality which is in their full knowledge.

53. The upshot of the foregoing is that the Annual Budget Estimates before the County Assembly of GATUZI have not been discussed and they do not have the County Executive Committee Approval.

VIOLATIONS OF THE CONSTITUTION AND THE LAW
54. The 1st Respondent-County Executive Committee-Finance
A. By failing to submit to the CEC for approval the Annual Budget Estimates, the 1st Respondent has violated Article 179 of the Constitution which provides that the executive authority of the County shall be vested in and exercised through the County Executive Committee.

B. Further, the 1st Respondent has violated the express mandatory provisions of Section 129(1) of the PFMA which requires budget estimates to be submitted to the CEC for approval before submission to the County Assembly.

55. The 2nd Respondent
A. Being the Chairperson of the CEC and failing to show leadership so that CEC discusses the estimates and approve before submission to the County Assembly, the Governor has undermined the CEC and made budget making a one man show contrary to Article 179 of the Constitution.

B. Further, by remaining silent after being notified by the Deputy Governor, the Governor has failed to show leadership contrary to Section 30(3) of the CGA which provides that the Governor shall provide leadership to the county executive committee and administration based on the county policies and plans.

C. The Governor’s conduct is repugnant to Article 73 of the Constitution.

D. The Governor took an oath to protect the Constitution and the rule of law and by failing to adhere to the same Constitution and the Law the Governor has violated the oath of office.

E. By refusing to make accessible to the public any resolutions of the CEC, the Governor has violated Article 35 of the Constitution on access to information and Section 41(2) of the CGA which provides that resolutions of the CEC shall be accessible to the public.

F. By declining to make any such resolution available or clarifying that there were no minutes of CEC approval of the Annual Budget Estimates, the Governor undermines the sovereignty of the people of GATUZI and Kenya contrary to the Constitution.

56. The 3rd and 4th Respondents
A. By failing and or declining to act and take corrective measures, the above Respondents have failed to exercise oversight and thus violated Article 185(3) of the Constitution.

B. The conduct of the said Respondents is also repugnant to Article 73 of the Constitution on the exercise of state authority.

C. The 5th Respondent in particular has violated Article 73 of the Constitution by first rightly decrying the lack of proof of cabinet approval of the estimates and later changing tune and stating that the County Assembly relies on belief and faith that the right thing was done in the executive. It smells of graft in between the two teams and therefore contrary to Article 73 of the Constitution.

THREATENED CONTRAVENTION OF THE CONSTITUTION UNDER ARTICLE 258 OF THE CONSTITUTION
57. There is a real threat to violation of the Constitution and the law if the impugned budget making process is not stopped as the people of GATUZI will not have a Budget that is founded in law.

58. The entire GATUZI County Budget making process is thus unconstitutional and unlawful for want of the statutory County Executive Committee Approval as per Section 129(1) of the PFMA.

59. The Petitioners have reasonable belief that the Respondents have excluded the CEC from the Budget making process so as the sitting MCAs and the Governor can use the budget to fund their 2022 re-election campaigns. This is because a section of the County Executive Committee is seen as an impediment to the looting of county resources by the Respondents.

60. This belief is based on the determination of the Respondents collectively to remove Four (4) CEC Members from office illegally. This is the subject of High Court Petition E.006 of 2020 as consolidated with Petition E.005 and E.006.



CONCLUSION
61. In conclusion, the humble Petitioners wishe to refer the Court to Section 38(1) of the PFM County Regulations which provides that;
If estimates of budget submitted to the County Assembly for a financial year have not been approved by the County Assembly or are not likely to be approved by the County Assembly, by the Assembly, by the beginning of the financial year, the Controller of Budget may authorize withdrawals from the County Revenue Fund based on the last approved budget by the County Assembly up to fifty (50%) percent for the purposes of meeting expenditure of the County government for the financial year.

62. This provision of the Law contemplates situations where the Budget is not approved and provides a way out for such situation. This should apply to GATUZI County.

63. The Petitioner further prays that the Honourable Court recognizes that the Court is the only hope for the people of GATUZI. The County Assembly and the Governor are accomplices in massive violations and unless the Court intervenes GATUZI County risks unchecked plunder of its limited resources through an illegal budget instrument.

64. The Petitioner is reminded of the words of Justice Isaac Lenaola in the case of Tyson Ng’etich & another v Governor, Bomet County Government & 5 others [2015] eKLR
“Court will not tire in reminding all and sundry in Kenya that our nascent Constitution requires warriors of Constitutionalism whose fire in the belly is to guard it from attack and from vulture’s intent on sucking its succulent honey by graft, short cuts and impunity.  It speaks and acts through its guardian, the Courts, and no matter the culprit, its teeth will bite when violated or threatened with violation.

 Let the lesson of Bomet County seen in this Petition, be a lesson that devolution was crafted into a living Constitution and no County should act outside the demands and expectations of the Constitution and laws enacted under it.  The sanctions for such action may be elsewhere but this judgment may be used by the Petitioners to obtain those sanctions.”

65. This Court is the only hope for GATUZI County.






PRAYERS
66. In the circumstances, the Petitioner therefore humbly asks for the following orders:
A. A declaration be and is hereby made that the Budget making process of GATUZI County for the financial year 2019 -2020 is unlawful and unconstitutional.

B. A declaration be and is hereby made that the GATUZI County Appropriation Bill (or Act as the case maybe) of 2020 is un-procedural, unconstitutional, null and void.

C. A declaration be issued that the 1st to 6th Respondents have violated the Constitution and the Law.

D. A declaration be issued that the 2nd Respondent has failed to show leadership in the County Government of GATUZI and therefore unfit to hold public office.

E. An order be issued that the expenditure for GATUZI County for the financial year 2019-2020 be as per Section 38(1) of the Public Finance Management (County Governments) Regulations.

F. An order be issued compelling the Respondents to personally bear the costs of any funds incurred in processing the impugned Budget Estimates.

G. Any other order or relief the Court deem necessary to grant.

WHICH PETITION is grounded on the Supporting/Verifying Affidavit of MKENYA HALISI MKENYA 1 annexed hereto and on such other or further grounds as may be adduced at the Hearing hereof.

DATED AT		THIS			DAY OF			 20….

CM ADVOCATES LLP
ADVOCATES FOR THE PETITIONER/APPLICANT

 DRAWN AND FILED BY:
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SUPPORTING/VERIFYING AFFIDAVIT
I, MKENYA HALISI MKENYA 1 of P.O. Box C/O 46026-00100, hereby make oath and state as follows:
1. THAT I am an adult male of sound mind, Petitioner herein and that I am fully conversant with the contents of the petition and application herein and I swear this affidavit in verification of the Petition and in support of the Application herein.

1. THAT my co-petitioner, MKENYA HALISI MKENYA 2 has authorized me to swear this Affidavit on my behalf and on his behalf.

1. THAT I verify correctness of the averments in the Petition and the Application and reproduce the same under oath.

1. THAT I am a public interest litigant who is passionate about obedience of the Constitution and the Law in governance and I bring this Petition on my own behalf and on behalf of the public of GATUZI and Kenya including persons who are currently serving in the County Executive and County Assembly of GATUZI and who are dissatisfied and aggrieved with the blatant disregard on the Constitution by Respondents who are in one way or another their bosses.

1. THAT indeed Four (4) County Executive Committee Members of GATUZI have been victimised and purportedly removed from office by the Respondents dud to their defence of the Constitution and this matter is the subject of Petition E.006/2021 as consolidated with Petitions E.005 & E.007 of 2021.

1. THAT I have previously served in the devolved government units in various capacities and the place of the  rule of law and obedience and compliance with Court Orders.

1. THAT the 2nd Interested Party who is a member of the County Executive Committee member of GATUZI County and a Member of the County Executive Committee of GATUZI is the one who first formally noted and notified the Governor of the illegality of the Budget estimates but he is unwilling to sue Governor in enforcing the Constitution.

1. THAT regarding the present Petition and Application I wish to swear as hereunder.

1. THAT upon learning through a section of social media that GATUZI County is about to pass a budget and an Appropriation Bill without the mandatory statutory County Executive Committee Approval as per Section 129(1) of the Public Finance Management Act, I wrote to the 2nd Interested herein, to provide information on what he knows about the allegation. Annexed herewith and marked MHM-1 is a copy of the Letter I wrote.

1. THAT the 2nd interested party forwarded to me several letters that were exchanged between and among the Respondents and himself and I was astonished to learn of the level of impunity and disregard of the law by the Respondents jointly and severally.

1. THAT on or before the 30th April 2021 the 1st Respondent submitted to the County Assembly of GATUZI the GATUZI County Annual Budget Estimates pursuant to Section 129(2)a of the PFMA. Annexed herewith and marked MHM-2 is the cover page and page 1 of the 49 page Executive 2021 2022 Budet Estimates available at GATUZI.go.ke/documents/Budget%20Estimates%202021%20to%2022.pdf

1. THAT vide a Letter dated 3rd May 2021 addressed to the Governor GATUZI County and copied to the Speaker of the County Assembly, the 2nd Interested Party, raised a grave concern that the Annual Budget Estimates had not been submitted to the County Executive Committee (hereinafter “the CEC”) for approval in accordance with Section 129(1) of the PFMA. Annexed herewith and marked MHM-3 is a copy of the Letter dated 03/05/2021 by the 2nd Interested Party.

1. THAT accordingly, the Budget Estimates were improperly before the County Assembly for want of County Executive Committee approval and the 2nd, 3rd and 4th Respondents were all notified of this. The Governor being the Chairperson of the CEC was aware of the illegality.

1. THAT on 4th May 2020, the 4th Interested Party posted in a Whatsapp Group containing members of the County Assembly and the Executive stating;
“………… the estimates are at the assembly tho again as usual the 1st Respondent has ignored to give any proof to the assembly that the cabinet approved or discussed this. I have done a reminder to that effect.”
Annexed herewith and marked MHM-4 are the relevant screenshots from the Whatsapp Group.

1. THAT on the same day, one of the Members of the County Assembly, replied to as follows;
“Assist him manage by delaying the tabling…let him follow this steps with speed… otherwise he is playing us PR, I have over 10 years of budget tracking experience and we know this games! Return the document to him officially and let’s follow this steps to detail!” Reference is made to MHM-5

1. THAT another Member, observed,
“Take back the document to CECM Finance we still have 1 month to adopt it let him follow the procedure and do the right thing.” Reference is made to MHM-6.

1. THAT vide a Letter dated 31st May 2020, the 2nd Respondent, in response to the Letter by the 	1st Interested Party, distanced the County Assembly from the illegality and observed that the anomalies were irregularities in the executive. It should be remembered that the County Assembly should oversight the Executive but the 2nd Respondent observed that it did not concern her as it was an irregularity on the part of the Executive. Annexed herewith and marked MHM -7 is the letter dated 31/05/2020 by the 2ND Respondent.

1. THAT vide another Letter dated 4th June 2020, the Clerk of the County Assembly, the very one who had raised concern of there being no proof of CEC approval of the estimates on 6th May 2020, in a unique unexplained change of position observed and wrote,
“Once we receive any statutory document or report from the County Executive, we believe that all the processes were followed before any such document is forwarded to the County Assembly for processing.” 
Annexed herewith and marked MHM -8 is a copy of the Letter dated 4th June 2020 by the Clerk of the County Assembly. Specific reference is made to the last paragraph of the Letter.

1. THAT vide a Letter dated 21st June 2020, the County Secretary of GATUZI County, upon prompting from the Clerk of the County Assembly, wrote to the 1st Interested Party threw the ball to the 1st Respondent’s court and observed that he is the one charged with ensuring compliance with the PFMA. He stated that he was only an ex officio member of the CEC. Annexed herewith and marked MHM -7 is a copy of the Letter dated 21st June 2020 by the County Secretary.

1. THAT according to the County Secretary he was not to blame but the CECM-Finance. The County Secretary is the Secretary to the CEC and custodian of all cabinet minutes and documents.

1. THAT despite the foregoing, the County Assembly has continued to process the estimates despite illegality which is in their full knowledge.

1. THAT GATUZI County Government is the best example of how not to run a government,

1. The upshot of the foregoing is that the Annual Budget Estimates before the County Assembly of GATUZI have not been discussed and they do not have the County Executive Committee Approval.

1. THAT section 38(1) of the Public Finance Management (County Governments) Regulations provides that;
If estimates of budget submitted to the County Assembly for a financial year have not been approved by the County Assembly or are not likely to be approved by the County Assembly, by the Assembly, by the beginning of the financial year, the Controller of Budget may authorize withdrawals from the County Revenue Fund based on the last approved budget by the County Assembly up to fifty (50%) percent for the purposes of meeting expenditure of the County government for the financial year.

1. THAT since it will be illegal for the County Assembly of GATUZI to approve the illegal estimates, the 1st Interested Party should activate the aforesaid Section 38(1) for GATUZI.

1. THAT it is in the interest of justice, public interest and constitutionalism that this Application and Petition be allowed as prayed.

1. THAT I swear this Affidavit both in Support/Verification of the Petition and in support of the application for conservatory orders.

1. THAT what is stated is true to the best of my knowledge, information and belief.

SWORN at 
By the said MKENYA HALISI MKENYA 1		
                                                                                           _________________________________________
This			day of	    	20…..   

				

DRAWN AND FILED BY:



TO BE SERVED UPON:-

