[bookmark: _Hlk92356715][bookmark: _Hlk21077022][bookmark: _Hlk27388281]REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT OF KENYA 
AT …………….
ELC CASE NO……………. OF 20…………. (O.S)

IN THE MATTER OF 
SECTIONS 1, 1A, 1B, 3 AND 3A, THE CIVIL PROCEDURE ACT (CAP 21)

AND
IN THE MATTER OF SECTION 3 (C), THE JUDICATURE ACT (CAP 8)

AND

IN THE MATTER OF
ORDER 37, RULE 3 THE CIVIL PROCEDURE RULES, 2010

AND 

IN THE MATTER OF 
A CONTRACT FOR DISPOSITION OF AN INTEREST IN LAND

AND

[bookmark: _Hlk27397392]IN THE MATTER OF 
APARTMENT NUMBER 2C ERECTED ON LAND REFERENCE NUMBER 209/7993

BETWEEN

[bookmark: _Hlk20757844]ABC ................................................................................................ APPLICANT

-VERSUS-

DEF .............................................................................................RESPONDENT

ORIGINATING SUMMONS
(Order 37 Rule 3 of the Civil Procedure Rules and all enabling provisions of the law)

LET …………………… of P.O BOX ……………………, NAIROBI within …………… days after service of this Summons on them, inclusive of the day of such service cause an appearance to be entered for them to this summons which is issued upon the application of …………….. of P.O. BOX ………………. for ORDERS THAT:

1. The Honorable Court be and is hereby pleased to issue a declaratory order, that the Respondent company is in breach of Sale Agreement dated ………………….. for the sale of ………………………. dated ………………………………

2. The Honorable Court be and is hereby pleased to issue an Order directing for the immediate repayment of the full sum of ………………… due to the Applicant. 
3. The Honorable Court be and is hereby pleased to issue an Order directing for the immediate payment of interest at (court rates/interest as provided under the contract) from (date of default) on the sum of …………….. due to the Applicant.
4. The Honorable Court be and is hereby pleased to issue an Order for costs of this application in the Applicant’s favor.

WHICH APPLICATION is supported by the annexed affidavit of ……………………., the nature of the case, any further grounds to be adduced with leave of Court and the following GROUNDS THAT:
1. There is an underlying undisputed agreement for sale of a disposition of an interest in land described as …………………………... between ………………………… (sued and named as the Respondent herein) and Ramatu Kama………………….. (suing and named as the Applicant herein) for all intents and purposes and at all material times herein the Vendor and Purchaser respectively.

2. At all material times to the filing of this application, the Respondent was the registered owner of ……………………………. (hereinafter referred to as “the premises”) whereas the Applicant was desirous of purchasing the same.

3. The parties entered into an agreement for sale of the premises dated ……………………….. It was a term of the agreement that the purchase price would be …………….. payable as follows;
a) [bookmark: _Hlk27398544]……………………….

4. [bookmark: _Hlk92356845](Narration of facts leading that resulted to breach of the terms of the Sale Agreement and Claim for the refund of the deposit paid)

5. The Applicant is entitled to the refund of the Outstanding Amount and the continuous retention of the said sums amounts to unjust enrichment by the Respondent.

6. The Respondent has not taken any steps to remedy the said breach of the Deed of termination and continues to abandon its obligations and the Honorable Court’s quick intervention in remedying the breach is therefore necessary to safeguard the interests of justice.

7. It is just and mete that the Orders sought herein be granted.

DATED at Nairobi this                      Day of                       2019.
                                                                                                                                          

[bookmark: _Hlk27465612]…………………………………………..
                                                                                       ADVOCATES FOR THE APPLICANT
DRAWN AND FILED BY:
……………………………………. 

Appearance may be effected personally or by advocate.

Note: If the Respondents do not enter an appearance within the time above-mentioned, such order may be made and proceedings taken as the court may think just and expedient.




















































[bookmark: _Hlk21430730]REPUBLIC OF KENYA
IN THE REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT OF KENYA 
AT …………….
ELC CASE NO……………. OF 20…………. (O.S)

IN THE MATTER OF 
SECTIONS 1, 1A, 1B, 3 AND 3A, THE CIVIL PROCEDURE ACT (CAP 21)

AND
IN THE MATTER OF SECTION 3 (C), THE JUDICATURE ACT (CAP 8)

AND

IN THE MATTER OF
ORDER 37, RULE 3 THE CIVIL PROCEDURE RULES, 2010

AND 

IN THE MATTER OF 
A CONTRACT FOR DISPOSITION OF AN INTEREST IN LAND

AND

IN THE MATTER OF 
APARTMENT NUMBER 2C ERECTED ON LAND REFERENCE NUMBER 209/7993

BETWEEN

ABC ................................................................................................ APPLICANT

-VERSUS-

DEF .............................................................................................RESPONDENT

SUPPORTING AFFIDAVIT

[bookmark: _Hlk27467085]I, ……………………. an adult of sound mind of P.O BOX ………………………… Nairobi, ordinarily residing and working for gain in Nairobi within the Republic of Kenya do hereby swear and solemnly make an oath as follows:

1. THAT I am the Applicant herein well versed with the facts relating to this suit and duly authorized to swear this affidavit. 

2. [bookmark: _Hlk27465924]THAT at all material times prior to this suit the Respondent was the registered proprietor of ……………………. situated on ………………………… (hereinafter referred to as “the premises”) whereas I was desirous of purchasing the same.

3. [bookmark: _Hlk18479373]THAT we entered into an agreement for sale of the premises dated ……………..

[bookmark: _Hlk20831553]I annex herewith a true copy of the Agreement for sale dated ……………. produced as marked ………………..

4. THAT it was a term of the Agreement for sale that the purchase price of the premises would be …………. payable as follows …………….

5. THAT I paid a total of ………………… being; the deposit towards the transaction.

6. (Narration of facts leading that resulted to breach of the terms of the Sale Agreement and Claim for the refund of the deposit paid)

7. THAT Despite being served with several demands and notices of intention to sue the Respondent have refused to settle the Outstanding Amount of ……………….. I annex herewith a true copy of the Demand Letter dated ……………………. produced as marked ……………………...

8. THAT I am informed by my advocates that the continuous retention of the said amount by the Respondent amounts to unjust enrichment.

9. THAT what is deponed to hereinabove is true to the best of my knowledge save as to matters of information and belief the grounds and sources whereof have been specified herein above.

SWORN at NAIROBI by the said 	)
………………….				)              …………………………….
this               day of                    20…	)                      DEPONENT
)
BEFORE ME                                         	)
                                                                       )
)
COMMISSIONER FOR OATHS            )



Explanatory note
The plaint is to be used in instituting proceedings for refund of funds paid to a vendor upon breach of the sale agreement under Order 37 Rule 3 of the Civil Procedure Rules, 2010.
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