REPUBLIC OF KENYA
IN THE CHILDREN’S COURT AT NAIROBI
CHILDREN’S CASE NO.                       OF 20…
IN THE MATTER OF MTOTO MZURI (THE CHILD)

BABA MZURI (suing as the Father and the next friend of MTOTO MZURI ……………………….……………………………………………………………………………….…………. PLAINTIFF

MAMA MZURI ……………………………….…..….……………………………..…………..….. DEFENDANT

CERTIFICATE OF URGENCY

I, ………………………………… an advocate of the High Court of have conduct of this matter hereby certify that this application is very urgent for the following reasons. 

1. The Plaintiff /Applicant together with the Defendant are the biological parents of the minor namely ………………….. born out of …………………….. relationship that came to an end in December 2016.

2. Both parties have continued to exercise equal custody, care and control of the minor on a mutually agreed on arrangement even after the breakup of the relationship.

3. Without any consultation or notice to the Plaintiff, the Defendant unilaterally withdrew the minor from the school mutually agreed on by parties and further forbade the Plaintiff from accessing the minor. 

4. The Plaintiff is apprehensive that the minor is not receiving the parental care due to him and prays that the court grants the orders sought for urgently to avert any further suffering by the minor and safeguard the best interest of the child.

DATED at ………………………………… this ……………………… Day of …………..20……

WAKILI SHUPAVU ADVOCATES 
ADVOCATES FOR THE PLAINTIFF

DRAWN & FILED BY:
WAKILI SHUPAVU ADVOCATES                              
				

REPUBLIC OF KENYA
IN THE CHILDREN’S COURT AT NAIROBI
CHILDREN’S CASE NO.                       OF 20…
IN THE MATTER OF MTOTO MZURI (THE CHILD)

BABA MZURI (suing as the Father and the next friend of MTOTO MZURI ……………………….……………………………………………………………………………….…………. PLAINTIFF

MAMA MZURI ……………………………….…..….……………………………..…………..….. DEFENDANT

NOTICE OF MOTION 

(Under sections 4 (1), 24, 25,73(d), 90,91, 94 of the Children’s Act 2001, Order 51 rule 1 of the Civil Procedure Rules 2010, Sections 1A, 1B, 3 and 3A of the Civil Procedure Act Cap 21 of the Laws of Kenya and all other enabling provisions of the Law.

TAKE NOTICE that this Honourable court shall be moved on the ……..day of…………………..2022 at 9.00 O’clock  in the forenoon or soon thereafter  when Counsel for the Plaintiff /Applicant herein can be heard on an application by the Plaintiff /Applicant for ORDERS THAT :-

1. The Application be certified urgent, service of this summons be dispensed with and the matter be heard exparte in the first instance.

2. The Honourable court be pleased to issue interim orders of unrestricted access by the Plaintiff/Applicant to the child pending the hearing and determination of this application/suit herein.

3. …………………………………………………………………………………………………………………………..

4. This honourable court be pleased to make any further orders as it deems fit and just in the circumstances.


5. Costs be in the cause.


WHICH APPLICATION is founded on the following grounds and on such further grounds as may be adduced at the hearing hereof.

1. The applicant is the biological father of the minor and upon separation with the defendant, the applicant continued to enjoy equal custody, care and control of the minor on a mutually agreeable basis.
2. The applicant has always been a supportive father providing care, love and support as well as the material needs of the child throughout the course of the relationship and even after the break up.
3. The Defendant was shocked to find out that the applicant unilaterally withdrew the minor from a school they had mutually agreed on.
4. The Defendant never gave any reason and neither did she notify the applicant and efforts by the applicant to reach the Defendant were futile as she had blocked all channels of communication.
5. The applicant has no information on the welfare and whereabouts of the child and is apprehensive that the child is not receiving the requisite care and maintenance due to him to the detriment of its best interests.
6. The applicant has tried to initiate communication via its lawyers for a mutual agreement on care, control and custody of the child but the defendant has chosen to take the applicant on wild goose chase for over four months now.
7. The applicant has reasonable grounds to believe that the child may not be going to school and has been left at home in the custody of his paternal grandfather. 
8. The defendant’s action amount to denying the applicant the opportunity enjoys his constitutional rights and exercise his responsibility over the child to the detriment of the child’s best interests.

DATED at ………………………………… this ……………………… Day of …………..20……

WAKILI SHUPAVU ADVOCATES 
ADVOCATES FOR THE PLAINTIFF

DRAWN & FILED BY:
WAKILI SHUPAVU ADVOCATES                              
				

TO BE SERVED UPON:
(Through the Plaintiff’s Advocate)
MAMA MZURI
NAIROBI.
Email: 








REPUBLIC OF KENYA
IN THE CHILDREN’S COURT AT NAIROBI
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BABA MZURI (suing as the Father and the next friend of MTOTO MZURI ……………………….……………………………………………………………………………….…………. PLAINTIFF
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SUPPORTING AFFIDAVIT

I BABA MZURIof c/o P.O. Box 20028-00200, Nairobi within the Republic of Kenya do hereby make oath and state as follows:

1. THAT I am a male adult of sound mind, the Plaintiff/applicant herein, well versed with the facts of this case hence competent to swear this affidavit.

2. THAT I am the biological father of the Master Zani Aina Joseph born on the 29rd of March2016 during the course of a two-year cohabitation with the defendant that came to an end in December 2016.

3. THAT since the breakdown of the said relationship the defendant and I have exercised equal custody, care and control of the minor with the defendant having actual physical custody of the minor weekdays while I had access and visitations over weekends and school holidays whilst still taking care of the maintenance of the minor.


4. THAT in the year 2018, when the child got of school going age the defendant and I discussed and settled on enrolling it at Littlefeet School in  Karen given its good standard of performance, reasonable costing and proximity to the place where the child was living with the defendant. Marked BM – 1 and attached are copies of admission documents in proof.

5. THAT I took care of school fees and school related expenses throughout the time the child schooling at Littlefeet school as witnessed by the attached receipts marked BM- 2 in proof. I have exercised my parental obligations at school without fail as follows:

(a) I ensured that I attended all   school meetings to discuss performance and progress of the child.
(b) …………………………………….
(c) ……………………………………..

6. THAT I have been involved in the life of the child spiritually by ensuring that he is dedicated to the Christian faith. All these decisions were reached after consultations and mutual agreement with the defendant that was in the best interest of the child. Attached and marked BM-3 are photographic proof of the minor’s dedication at Nairobi Pentecostal Church, valley road.

7. As regards maintenance of the child I have provided for the child’s needs including food, clothing, hospitalisation to the best of my ability. Attached and marked BM-4 are a bundle of Mpesa statements and receipts in proof of support rendered on account of the minor. 

8. THAT during the time the child was in my custody I would notify the defendant of our whereabouts and any plans to travel outside of Nairobi.

9. THAT the communications channels between the defendant and I as regard the child’s welfare were open and respectful and nothing untoward ever happened to warrant the defendant to cut of communication.

10. THAT it was therefore shocking when at the beginning of the first school term that is in September 2021, I learnt from the school that the defendant had made a unilateral decision to withdraw the minor form Kinderstat school in BuruBuru.

11. THAT on trying to inquire on reasons why the defendant took such a drastic unilateral decision, the defendant forbade me any access to child and barred any channel of communication through which I could reach her.

12. THAT not knowing about the whereabouts of the child put a lot of anguish on me especially the fact that I was not an absentee father and the child had been in my life throughout.

13. THAT I never gave up on establishing the whereabouts of the child and resorted to inquire from her closes friends and relatives as follows: 

(a) I called her friends to establish her whereabouts and that of the child but no response was forthcoming.

(b) I reached out to his dad Mr. Ingari via cell phone but he expressed his preference not to get involved in the matter.

14. THAT the only information I was able to gather was unsubstantiated with suspicions that the defendant abandoned the child in the custody of its maternal grandfather and a domestic help while she was cohabiting with her boyfriend.

15. THAT I sought counsel on what option I had to remedy the situation in light of the fact that I also have rights and responsibility over the child and at no time had I abrogated the same by word or deed.

16. THAT Counsel on record advised me that parental responsibility is a constitutional and statutory obligation for both parents to be exercised equally regardless of their marital status.  

17. THAT the defendant and I have equal rights and responsibility over the child as its biological parents. The Defendants actions of making unilateral decisions over the care, control and custody of the minor reeks of high levels of irresponsibility on her part and flied in the face of the best interests of the minor.

18. THAT I have not consented to the arrangement of having the child brought up by the maternal grandfather. If the defendant is not willing to take care of the child as per our mutual arrangements, I am ready and willing and capable to take care of the child.

19. THAT my application for custody of the child is not in any way geared towards denying the defendant her rights over the child but to ensure that the party best placed to safeguard those rights has the opportunity to do so.

20. THAT having been unable to reach through to the Defendant, in instructed Counsel to demand for custody care and control of the minor from the Defendant with an urgent request for access. Attached and marked BM- 5 is a copy of the said letter in proof.

21. THAT I was and is still apprehensive that with the whereabouts of the child still remaining a closely guarded secret, the child may not be going to school and may be suffering undue want courtesy of the decisions made by the defendant to bar my involvement in the child’s life. 

22. THAT in as much as my letter of demand informed the defendant of my intention to move court should she not accede to the request, I also invited her to an amicable settlement of the matter outside court.

23. THAT The defendant respondent through its advocate on the   18th of October 2021 making demands for payments of monies without disclosing the whereabouts of the child and allowing me access to the child. The only request the defendant acceded to was the one calling for out of court negotiations. Attached and marked ZJA-6 is a copy of the defendant’s response.

24. THAT I was advised by Counsel on record to give the out of court settlement a chance which I did and instructed counsel to draft and share my terms of the Parental Responsibility Agreement. This is attached as BM - 7 and attached in proof.

25. THAT the parental responsibility agreement culminated in a lot of back of forth in terms of email exchanges and with the defendant’s counsel finally calling for meeting on the 16th of December 2021 to discuss the terms in the agreement. Unfortunately, the meeting did not amount to much as the defendant refused to granted me access to the child unless where the access will be supervised by herself.

26. THAT she also refused to disclose the whereabouts of the child school and only made demand for payments of school which I found unfair as I was required to pay fees for a school I was not aware of and had no proof if the child was attending.

27. THAT since the meeting failed to achieve any consensus, the defendant’s Counsel promised to look at the agreement and revert by 4th of January 2022, a deadline which wasn’t meant.

28. THAT the defendant requested for another two weeks to revert and I allowed my Advocate on record to indulge upto the 17th of January, 2022.This deadline was not met and instead the agreement with the defendant’s comments was sent on the 29rd of January 2022. 

29. THAT the defendant’s terms were that I take care of the maintenance of the minor fully and should only get supervised visits for a day on alternate weekends.

30. THAT I found these terms overly unfair especially that the defendant had been taking us rounds in circles over the whereabouts of the minors and has made herself judge over what constitutes best interest of the child.

31. THAT I am greatly aggrieved by the fact that up to the date of filing this application and suit I do not know the whereabouts of the child and the defendant has not ceased to put blocks on my path to exercises care and control over the child.

32. THAT the defendant’s actions of denying the minor the care and support of both parents and especially care and support from a me; a willing and capable father are not in the best interest of the minor and in stark violation of the Constitution of Kenya and the Children’s Act, 2001.

33. THAT having all circumstances in perspective, the Defendant is not willing to resolve this matter amicably and thus the reason for moving the court.

34. THAT I have been very patient with the defendant waiting for her to make up her mind on my accessing the child but it seems like she is hell bent on punishing an innocent child for her own selfish interests.

35. THAT it is my prayer that this court allows my application albeit even it means having the child presented in court so I can ascertain its whereabouts as wells as its welfare.

36. THAT all that I have deponed to herein are true to the best of my knowledge and belief save those based on information, the sources of which I have disclosed.

SWORN at NAIROBI
By Baba Mzuri 	____________________
Deponent
This ……..  day of ………….  20………..	
BEFORE ME:	

	 
COMMISSIONER FOR OATHS
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TO BE SERVED UPON:
(Through the Plaintiff’s Advocate)
Mama Mzuri 
NAIROBI.
Email: 


