REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI COMMERCIAL & ADMIRALTY DIVISION
CIVIL CASE NO……………. OF 20….

AB…………………...………………………………….…....…………………..…………….PLAINTIFF
-VERSUS-
CD……………………………………..…………..…………………….……...........1ST DEFENDANT
EF…………………………………………………………………………..…………....2ND DEFENDANT
GH…………………………………………………………………………….………...3RD DEFENDANT

CHAMBER SUMMONS
(Under Sections 1A, 1B, 3B & 58 of the Civil Procedure Act, Order 34 Rules 1 & 2 of the Civil Procedure Rules 2010, and all other enabling provisions of the Law.)
LET ALL PARTIES CONCERNED attend the Learned Judge in Chambers on the …………day of…………….20….. at 9 o’clock in the forenoon or soon thereafter for the hearing of an application by counsel for the 1st Defendant/Applicant FOR ORDERS THAT: -

1) A stay of any further proceedings herein pending the hearing and determination of this Application inter-parties.

2) A determination as to ownership of the sum of Kshs……………………… held in account number ………………………. at …………..CD Bank, …………………….Branch with costs to it.

3) The suit as against the 1st Defendant, CD be dismissed with costs.  

This summons was taken out by CM ADVOCATES LLP for the above-named 1st Defendant, CD.

WHICH SUMMONS IS BASED ON THE GROUNDS, amongst others, that:- 

(a) The real dispute is between the plaintiff and the other Defendants. 
(b) The 1st Defendant has no interest in the money as is merely the banker which is entitled to charges or costs only on the money. 
(c) The 1st Defendant is ready and willing to pay over the suit sum to the rightful owner(s) or claimant(s) as shall be determined by the court. 
(d) The 1st Defendant was not involved in the alleged fraud. 
(e) The plaintiff merely made unsubstantiated claims of fraud against the 1st Defendant without any proof. 
(f) There has not been any apology from the plaintiff on the allegations of fraud against the 1st Defendant.
(g) The Application for interpleader amounts to its defense herein.
(h) The result of the entire litigation is that the interpleader bank was put to costs by the suit for which recompense is in order.
(i) The plaintiff should pay costs of the suit and the Application herein to the interpleader. 

AND WHICH SUMMONS IS FURTHER supported by the annexed Affidavit duly sworn by the 1st Defendant, CD and on such other or further grounds as may be adduced at the hearing hereof.

DATED at NAIROBI this ……………….day of …………………………………………….. 20....

.....................................................................................
CM ADVOCATES LLP
ADVOCATES FOR THE 1ST DEFENDANT
DRAWN & FILED BY:
CM ADVOCATES LLP
I & M BANK HOUSE, 7TH FLOOR
2NDNGONG AVENUE
P.O. BOX 22588-00505
NAIROBI. 
EMAIL: law@cmadvocates.com
TEL: 0716209673

TO BE SERVED UPON:
PLAINTIFF’S ADVOCATES
ADDRESS

2ND DEFENDANT’S ADVOCATES
ADDRESS

3RD DEFENDANT’S ADVOCATES
ADDRESS

NOTE:-	If any of the Defendant(s) does not enter an appearance within the time above-mentioned such order may be made and proceedings taken as the court may think just and expedient.

























REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI COMMERCIAL & ADMIRALTY DIVISION
CIVIL CASE NO…………….OF 20….
AB…………………...………………………………….…....………………………….PLAINTIFF
-VERSUS-
CD……………………………………..…………..………………….……...........1ST DEFENDANT
EF………………………………………………………………………………....2ND DEFENDANT
GH………………………………………………………………………………...3RD DEFENDANT

REPLYING AFFIDAVIT
I, AB, residing in Nairobi and of Post Office Number …………., Nairobi, do hereby solemnly swear and state as follows: - 

1.  THAT I am the managing director of the Plaintiff. I have full knowledge and information concerning this matter and as such I am competent and I have been duly authorised by the Plaintiff to swear this Affidavit on its behalf.

2.  THAT I have read and where necessary had explained to me by …………………, Advocates for the Plaintiff, and have understood the contents of the 1st Defendant’s Chamber Summons dated ………………. and the Affidavit of even date in support thereof sworn by one ……………… (“the Supporting Affidavit”) and in response thereto, I state as follows: -

3.  THAT I have been advised by the Plaintiff’s Advocates, which advice I verily believe to be correct and sound, that the Application, is fatally defective and does not lie and should struck out and or dismissed with costs for the following reasons, inter alia: - 

4.  THAT the interpleader has an interest in the money herein. 

5.  THAT upon the deposit of a negotiable instrument, the money becomes the property of the bank. The bank is not obligated to refund the actual notes deposited but only the equivalent. 

6.  THAT the money paid to the bank by a third party either directly, on account of a banker’s customer is repayable if it is established that it was paid under a mistake of fact and the mistake has been brought to the attention of banker. 

7.  THAT issues directly touching on the interpleader were raised in the suit, and so these are not, and the interpleader cannot institute interpleader proceedings.

8.  THAT the Plaintiff accused the interpleader as a party in default who later became compliant after the suit was filed. 

9.  THAT the interpleader was alerted that the account in question was a fraudulent scheme to syphon money belonging to the plaintiff but it refused to close the fraudulent account therein.

10.  THAT the said refusal prompted the filing of these precipitate proceedings to have the account frozen.

11.  THAT while the suit was pending and after the freezing orders were issued herein, a creditor to the plaintiff deposited a sum of Kshs. ……………. into the said account. Luckily, the freezing orders prevented the interpleader from operating the account. 

12.  THAT the plaintiff avers that were it not for the freezing orders, the interpleader could have released the money to the fraudsters herein.

13.  THAT the conduct of the interpleader is that it was aware of the fraud but refused to act; it did not close the account or repay the money to the 3rd Defendant when it was alerted that a fraudulent deposit was made to the account. 

14.  THAT the conduct of the interpleader and the circumstances of this case do not support exercise of discretion in favour of the interpleader. They acted mala fides. 

15.  THAT I swear this Affidavit in opposition to the Application filed herewith and pray that the same be dismissed with costs to the Plaintiff.

16.  THAT what is deponed to hereinabove is true to the best of my knowledge and belief save as to matters deponed to on information sources whereof have been disclosed.

SWORN by the said 	AB	                                          )
at NAIROBI this             day of                          20…	)
BEFORE ME						)………………………………………
							)	DEPONENT
                                                                                                 )
							)
COMMISSIONER FOR OATHS			)
DRAWN & FILED BY:
CM ADVOCATES LLP
I & M BANK HOUSE, 7TH FLOOR
2NDNGONG AVENUE
P.O. BOX 22588-00505
NAIROBI. 	
EMAIL: law@cmadvocates.com
TEL: 0716209673


TO BE SERVED UPON:
1ST DEENDANT’S ADVOCATES
ADDRESS

2ND DEENDANT’S ADVOCATES
ADDRESS

3RD DEENDANT’S ADVOCATES
ADDRESS
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