
REPUBLIC OF KENYA

IN THE COURT OF APPEAL OF KENYA AT NAIROBI

CIVIL APPLICATION  NO. NAI …. …………..OF 20………….
IN THE MATTER OF AN INTENDED APPEAL 
BETWEEN
XXX…………………………………….……………………………………………….. .. ..  APPLICANT 
-AND-
YYY……………………………………………………………………………………….RESPONDENTS

(Being an Application for extension of time to serve the Notice of Appeal dated ………………..and filed on………………, out of time in an intended Appeal from a Ruling of the High Court of Kenya

at Nairobi (Honourable …………………), given on ………… in High Court of Kenya (Nairobi)…………………… dismissing the Applicant’s Notice of Motion dated………………… with cost)

BETWEEN
………………..... .. .. .. .. .. .. .. .. ……. .. …  .. . .. ………………………………………... .... PLAINTIFF
AND
…………………………………………….... .. .. .. . ... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..DEFENDANT
-AND-

……………………………………………………………....………DEENDANTS TO COUNTERCLAIM
CERTIFICATE OF URGENCY
We, …………………………, Advocates for the Applicant herein, do certify that the application filed herewith under Rule 4 of the Court of Appeal Rules is most urgent on the ground that the Applicant is seeking extension of time within which to effect personal service of the Notice of Appeal dated ………………… upon the Respondent and/or his Advocates and unless the Application is allowed, the Respondent shall proceed with its Application, namely, Civil Application No. ……………, seeking to strike out the said Notice of Appeal on the alleged ground that the same was not served upon his Advocates either within the stipulated time or at all. In such event, the Applicant who has now collected the typed proceedings on……………….for purposes of lodging the Appeal risks having the said Notice of Appeal struck out with the result that the intended appeal shall be unduly delayed or rendered nugatory altogether and costs thereof unnecessarily increased. The Applicant must file the Record Appeal within 60 days.

WHICH CERTIFICATE is further supported by the annexed Affidavit sworn by …………………., Advocate and on such further or other grounds as may be adduced at the hearing hereof. 

DATED at NAIROBI this              

   
day of                   

                         20….

.....................................................................................

CM ADVOCATES LLP

ADVOCATES FOR THE INTENDED APPELLANT/APPLICANT
DRAWN & FILED BY:

CM ADVOCATES LLP

I & M BANK HOUSE, 7TH FLOOR

2NDNGONG AVENUE

P.O. BOX 22588-00505

NAIROBI. 

EMAIL: law@cmadvocates.com
TEL: 
TO BE SERVED UPON:

RESPONDENTS’ ADVOCATES

ADDRESS

REPUBLIC OF KENYA

IN THE COURT OF APPEAL OF KENYA AT NAIROBI

CIVIL APPLICATION  NO. NAI …. …………..OF 20………….

IN THE MATTER OF AN INTENDED APPEAL 

BETWEEN

XXX…………………………………….……………………………………………….. .. ..  APPLICANT 

-AND-

YYY……………………………………………………………………………………….RESPONDENTS

(Being an Application for extension of time to serve the Notice of Appeal dated ………………..and filed on………………, out of time in an intended Appeal from a Ruling of the High Court of Kenya

at Nairobi (Honourable …………………), given on ………… in High Court of Kenya (Nairobi)…………………… dismissing the Applicant’s Notice of Motion dated………………… with cost)

BETWEEN

………………..... .. .. .. .. .. .. .. .. ……. .. …  .. . .. ………………………………………... .... PLAINTIFF

AND

…………………………………………….... .. .. .. . ... .. .. .. .. .. .. .. .. .. .. .. .. .. .... .. .. ..DEFENDANT

…………………………………………………………………......…DEFENDANTS TO COUNTERCLAIM
AFFIDAVIT IN SUPPORT OF URGENCY

I, …………….., residing in ………. and of Post Office Box Number …………….Nairobi in the Republic of Kenya hereby make oath and state as follows:-

1. THAT I am an Advocate of the High Court of Kenya practising as such in the firm of ………..(“the Firm”) who have the conduct of this matter on behalf of the Applicant herein.

2. THAT in my capacity aforesaid, and now having the personal conduct of this matter, I have full knowledge and information concerning this suit and I have the Applicant’s authority to swear this Affidavit on it’s behalf.

3. THAT High Court suit number ………… of ……………. was instituted by way of a Plaint filed by the Respondents against the Applicant on …………….

4. THAT the Applicant then instructed the Firm to represent it in these proceedings and on…………, the Firm entered appearance and filed a Statement of Defence and Counterclaim by which the last two Respondents herein were introduced into the proceedings.  

5. THAT in view of the new parties introduced, the Firm obtained Summons to Enter appearance and effected service upon them.    Each of the parties filed their Defences to the Counterclaim. 
6. THAT the applicant’s counterclaim was dismissed with costs as against all the Defendants in the Counter-claim;

a) The Plaintiffs and the Respondents were then ordered to proceed and prove their cases against the Applicant;

b) The delivery of the judgment was then reserved until………..

(Annexed hereto and marked “XXX-1” are true copies of the hand-written notes of the Judge together with the Firm’s letter dated ……… requesting the same.)
7. THAT arising from the foregoing orders, the Applicant’s Advocates prepared and filed three Notice of Appeal dated ………….. (True copy of the said Notice of Appeal is annexed hereto and marked “XXX-2”). 
8. THAT by the letter dated ………………, the Firm requested typed proceedings and certified Ruling from the Court. (Annexed hereto and marked “XXX-3” is a true copy of the said letter.)
9. THAT in view of the decision aforesaid, the Applicant filed Civil Application No. ……………..seeking, inter alia, stay of proceedings in the High Court pending the hearing and determination of the intended appeal by the Applicant (“the said Application”). The Notice of Appeal served upon the parties’ counsel was included in the Applicant’s said Application and which Application was similarly duly served upon all the parties’ counsel on ………... (Annexed hereto and marks as “XXX-4” a true served extract of the Application).
10. THAT the said Application was argued in full on ……….. and the Ruling delivered on ………………. staying the High Court Proceedings pending the lodgment, hearing and determination of the Applicant’s intended Appeal. (Annexed hereto and marked “XXX-5” is a true copy of the said Ruling.)
11. THAT the Applicant’s Advocates have been pursuing the typed proceedings from the Court to facilitate the prompt lodging of the Appeals. (Annexed hereto and marked “XXX-6” are true copies of correspondence exchanged with the High Court in ……...)
12. THAT arising from paragraph 11 above, the typed proceedings were collected on ………………. Accordingly, the 60 days for the filing of the Record of Appeal have started running. (Annexed hereto and marked “XXX-7” is a true copy of the letter dated …….. and the typed proceedings.)
13. THAT in the meantime, on …………..our Firm was served with an Application, namely, Civil Application No. ……………. by the 6th Respondent is seeking to strike out the Notice of Appeal dated ….. (XXX-2) on the ground that the same was not served upon his Advocates, Messrs. ……….. (Annexed hereto and marked “XXX-8” is an extract from the said Application.)
14. THAT from the Affidavit of ………. sworn in support of the Notice of Motion filed herewith, it is clear that the said Notice of Appeal and the letter dated …………… requesting proceedings were duly served upon the 6th Respondent’s Advocates within the requisite seven (7) days through the said Advocates’ postal address in the pleadings since the said Advocates had moved offices from their known physical address for service contained in the pleadings. As is the practice in the Firm, all correspondence leaving the Firm on each day is recorded in the relevant Register depending on the mode of delivery. I have established from the Firm’s Postage Book that the letter dated ………..was actually dispatched by ordinary mail on the same day. (Annexed hereto and marked “XXX-9” is a true copy of the letter dated ……….., an extract from the Firm’s Postage Book and an Affidavit of Service dated……….. sent to the Firm then by Messrs. ……….. and which has since been filed in the superior court.)
15. THAT the Firm all along believed that the said Notice of Appeal and letter had been duly received by the 6th Respondent’s Advocates since the issue was not raised when the Applicant’s said Application was argued before this Honourable Court. Service through post was the next best and reliable mode of service in the circumstances.
16. THAT as the 6th Respondent’s Advocates could not be located at their last known physical address indicated in the pleadings and as time was of the essence, the Firm used the 6th Respondent’s postal address given in the pleadings and which has not changed to-date to effect service of the subject Notice of Appeal and letter.
17. THAT the failure to effect personal service of the Notice Appeal upon the 6th Respondent’s Advocates was occasioned by the said Advocates’ default in notifying the Firm of their change in physical address. It is clear from the 6th Respondent’s Application aforesaid, that the said Advocates now have a new physical address for service, namely, ………….. No Notice of Address has been filed by the 6th Respondent’s Advocates even pursuant to the Notice of Appeal dated …………. whose service is not disputed. (Annexed hereto and marked as “XXX-10” a true copy of a Further Affidavit of Service by ……………..)
18. THAT unless this Application is admitted for hearing as a matter of urgency, the Applicant risks having the said Notice of Appeal struck out with the result that the orders of stay of proceedings now in force may be vacated and the filing of the record of appeal delayed or altogether defeated. In such event, further costs shall have to be incurred to file applications for extension of time within which to file and serve the Notice and Record of Appeal out time and obtain fresh interim orders. In view of the fact that such extensions are also subject to the discretion of the Honourable Court, the Applicant risks losing the opportunity to file its intended appeal and  be heard on the same  with the result that the Applicant shall lose the opportunity of proving its Counter-claim that was summarily dismissed in the High Court.
19. THAT  since being served with the 6th Respondent’s Application aforesaid, the Applicant has effected personal service of the subject Notice of Appeal upon the 6th Respondent’s Advocates at their new address indicated on the said Application. (Annexed hereto and marked as “XXX-11” is a true copy of  our letter dated …………….and the duly filed Affidavit of Service.)
20. THAT it is therefore in the interests of justice and saving of costs that this Application be certified as urgent.
21. THAT no prejudice whatsoever will be suffered by any party as all parties hereto have full knowledge of the Notice of Appeal aforesaid.
22. THAT  this Application has been brought without undue delay
23. THAT I swear this Affidavit in support of the Applicant’s prayer that this application be heard as soon as it is convenient for this Honourable Court to do so, taking into account the urgency of the matter.

24. THAT what is deponed to hereinabove is true to the best of my knowledge save as to matters deponed to on belief, grounds whereupon have been given and matters deponed to on information, the sources whereof have been disclosed.

SWORN by the said XXXXXXXXX


)








)



              






    
)
at NAIROBI this        day of                  2021
              )…………………………………………






)                      DEPONENT






      
)

BEFORE ME 



     
              )







)

COMMISSIONER FOR OATHS


)

DRAWN & FILED BY:
                                                                                    TO BE SERVED UPON:
CM ADVOCATES LLP
RESPONDENTS’ ADVOCATES
I & M BANK HOUSE, 7TH FLOOR
ADDRESS
2NDNGONG AVENUE

P.O. BOX 22588-00505

NAIROBI. 

EMAIL: law@cmadvocates.com
TEL: 
15
6

