REPUBLIC OF KENYA
IN THE SENIOR RESIDENT’S MAGISTRATES COURT AT………
PETITION NO:……..20…

IN THE MATTER OF: THE ELECTIONS ACT No. 24 OF 2011
IN THE MATTER OF: THE ELECTIONS (PARLIAMENTARY AND COUNTY ELECTIONS) PETITION RULES, 2017
AND
IN THE MATTER OF: AN ELECTION PETITION FOR THE COUNTY ASSEMBLY SEAT OF………..WARD
IN THE MATTER OF: THE PETITION OF AAA
AAA……………………………..…………….………….…PETITIONER/APPLICANT
-VERSUS-
BBB……………………………………………..….………..………....1ST RESPONDENT
CCC……………………………...…………………….……………….2ND RESPONDENT
THE INDEPENDENT ELECTRORAL &
BOUNDARIES COMMISSION…………………………………..3RD RESPONDENT

CERTIFICATE OF URGENCY

I, ….., an Advocate of the High Court of Kenya practicing as such in the firm of …. ……………………………….. which firm has the conduct of this matter on behalf of the Petitioner do hereby certify that the Application and Petition here require urgent determination for the following reasons THAT;

1. On  09th August, 2022, the General Elections in Kenya was held across the country for various elective positions including the position of Member of County Assembly for …….Ward, …….Constituency, ……..County.

2. After tallying the votes for all the polling stations in……..Ward,…….County, the Petitioner was declared the winner for…….Ward, Member of County Assembly and issued with Form 36C (Certificate of Elected Member of County Assembly) by the 2nd Respondent.

3. The Constituency Returning Officer, the 2nd Respondent herein rather sought to overturn the win by the Petitioner and illegally issued the 1st Respondent with Form 36C (Certificate of Elected Member of County Assembly) and withdrawn the certificate legally issued to the Petitioner after an alleged unilateral recount.

4. The actions by the Constituency Returning Officer to overturn the result of the election of the ………Ward,……County is illegal, a miscarriage of justice and a breach of the political rights of the Petitioner and citizens of…………...Ward,…………County.

AND unless this Honourable Court intervenes and grants the orders as prayed herein, the Petitioner’s election as the duly elected Member of County Assembly for………….. County will be illegally overturned, the 3rd Respondent will proceed to gazette the 1st Respondent, occasioning the infringement of the Petitioner’s Constitutional rights as provided under Article 38 of the Constitution as well as causing immense prejudice and irreparable loss and damage.

DATED at …………….. this……………. day of………………….……………2022

…………………………..
PETITIONER’S ADVOCATES’S NAME

DRAWN & FILED BY:
PETITIONER’S ADVOCATES’ NAME
ADDRESS





























REPUBLIC OF KENYA
IN THE SENIOR RESIDENT’S MAGISTRATES COURT AT………
PETITION NO:……..20..

IN THE MATTER OF: THE ELECTIONS ACT No. 24 OF 2011
IN THE MATTER OF: THE ELECTIONS (PARLIAMENTARY AND COUNTY ELECTIONS) PETITION RULES, 2017
AND
IN THE MATTER OF: AN ELECTION PETITION FOR THE COUNTY ASSEMBLY SEAT OF………..WARD
IN THE MATTER OF: THE PETITION OF AAA

AAA……………………………..…………….………….…PETITIONER/APPLICANT
-VERSUS-
BBB……………………………………………..….…………………....1ST RESPONDENT
CCC……………………………...…………………….……………….2ND RESPONDENT
THE INDEPENDENT ELECTRORAL &
BOUNDARIES COMMISSION…………………………………..3RD RESPONDENT

NOTICE OF MOTION
(Under Sections 1A, 1B, 3 and 3A of the Civil Procedure Act Cap 21 Laws of Kenya and Order 40 Rule 1, 2, 3, and 4 of the Civil Procedure Rules, 2010)

TAKE NOTICE that the Honourable Court shall be moved on the ……………day of…………...20… at 9.00 O’clock or soon thereafter as the Petitioner’s Advocate may be heard on the following orders THAT;

1. Pending the hearing and determination of this Petition, this Honourable Court do issue a temporary order restraining 3rd Respondent from gazettement of the 1st Respondent as the elected member of county assembly for ………..Ward.

2. Pending the hearing and determination of this Petition, this Honourable Court do issue an order restraining the 2nd and 3rd Respondent from withdrawing the certificate of election as member of county assembly for……………. Ward,………….. County issued to the Petitioner or issuing a certificate of election as member of county assembly for ……..Ward, …….County certificate to the 1st Respondent.
3. This Honourable Court do issue any other order it may deem fit in the interest of justice and preservation of the subject matter of this suit.

4. The Costs of this Petition be provided for.
WHICH APPLICATION is based on the following grounds THAT;     
1. The Kenyan elections were held on ……..(insert date of elections) for various elective positions. Including the election for Members of County Assembly.

2. The residents of ……..ward in ……County of……………Constituency in majority elected the Petitioner as their member of County Assembly.

3. After the tallying of all the polling stations in …………….., the Petitioner emerged the winner, against 7 other candidates.

4. The Petitioner was therefore issued with a certificate as the duly elected member of county assembly for …………………Ward in Form 36C.

5. The Constituency Returning Officer later called the Petitioner asking him to return the Certificate of election of member of county assembly alleging that he was not the winner and that the 1st Respondent was the winner after a recount of the votes, ostensibly by the 2ndRespondent on his own wish.

6. The 2nd Respondent has singe handedly attempted to overturn the will of the people of ………………..Ward by attempting to subvert the outcome of the election held on ………………………… in favour of the 1st Respondent.

7. The legitimate announcement as to the winner of the election of member of county assembly for ……..County was made at the Constituency Tallying Centre and any attempts by the 2nd Respondent to change the outcome by the returning Officer is illegal.

8. The action of the 2nd and 3rd Respondent to illegally overturn the election announced at the constituency tallying centre infringes on the political rights of the Petitioner as provided under Article 38 of the Constitution and the citizens of……………….Ward.

9. The process of election and declaring a winner is clearly provided in the constitution and the Elections Act, 2011 and the attendant regulations.

10. This Honourable Court has jurisdiction to grant the orders as prayed for herein;

11. The Petitioner stands to suffer irreparable damages should the actions of the Respondents be allowed to stand and there will be no prejudice suffered by the Respondents; the Petitioner having been declared the validly elected winner of the …………Ward Member of County Assembly.

12. The declaration of the 1st Respondent as the winner is a nullity having been declared illegally.

13. It is in the Interest of justice that the orders prayed for herein are granted.

WHICH APPLICATION IS FURTHER supported by the attached affidavit of …
DATED in………………… this……………………. day of…………………………20…

…………………………………………………
PETITIONER’S ADVOCATES NAME
ADVOCATES FOR THE PETITIONER

DRAWN & FILED BY:
PETITIONER’S ADVOCATES
ADDRESS

TO BE SERVED UPON
BBB
ADDRESS

CCC
ADDRESS

THE INDEPENDENT ELECTORAL &
BOUNDARIES COMMISSION,
ADDRESS





















REPUBLIC OF KENYA
IN THE SENIOR RESIDENT’S MAGISTRATES COURT AT………
PETITION NO:……..20..

IN THE MATTER OF: THE ELECTIONS ACT No. 24 OF 2011
IN THE MATTER OF: THE ELECTIONS (PARLIAMENTARY AND COUNTY ELECTIONS) PETITION RULES, 2017
AND
IN THE MATTER OF: AN ELECTION PETITION FOR THE COUNTY ASSEMBLY SEAT OF………..WARD
IN THE MATTER OF: THE PETITION OF AAA
AAA……………………………..…………….…………………….....………. PETITIONE
-VERSUS-
BBB……………………………………………..….…………………....1ST RESPONDENT
CCC……………………………...…………………….……………….2ND RESPONDENT
THE INDEPENDENT ELECTRORAL &
BOUNDARIES COMMISSION…………………………………..3RD RESPONDENT

ELECTION PETITION

Election for the MEMBER OF COUNTY ASSEMBLY of………………..of…………………County.

The Petition of ….

YOUR PETITIONER states that the election was held on the…………….(insert date)when AAA, (list other candidates in race) were candidates, and the returning officer initially returned AAA as being duly elected and has later returned BBB as allegedly being duly elected.

AND your Petitioner says THAT:
1. THAT the elections for the ……Ward,…… County was held in 9 polling stations where I assigned my agents per polling station.

2. THAT my agents were ejected from the …..(state name of polling stations) without any justification, despite having the correct accreditation and introduction letters.

3. THAT my agents witnessed and reported that some ballot paper in polling stations……..(name the polling stations) were pre-marked in favour of the 1st Respondent. The said ballot papers were stuffed in the ballot boxes while ballot papers marked in my favour were removed.

4. THAT the secrecy of the ballot was compromised based on the fact that when illiterate and elderly voters who required assistance entered the polling station, they were asked their choice of member of county assembly; when they stated my name, they were issued with 5 ballot papers excluding the ballot for member of county assembly, which ballot papers were later marked in favour of the 1st Respondent and stuffed into the ballot box.

5. THAT I was denied entry into the polling station when my agents were ejected. I was also not allowed to enter any other polling station save for the one that I was voting at.

6. THAT vote tallying for the member of county assembly was completed at ………(state time) hrs in the ……………….(state time of the day) of 9th August 2022 and I was declared the winner.

7. THAT the Constituency Returning Officer informed me that he would issue me with my certificate later in the morning.

8. THAT on 9th August 2022, at ……..(state the time) hrs in the….(state time of the day, morning, afternoon or evening), the Returning Officer issued me with Form 36C; the Certificate of Elected Member of County Assembly. (Annexed herein and marked as AAA-1 is a true copy of the said Certificate.)

9. THAT on 9th August 2022, at ……..hrs the Returning Officer later called asking me to return my Certificate alleging that I was not the winner after he allegedly carried out a recount.

10. THAT the Returning Officer has so far allegedly withdrawn my Certificate of Election as member of county assembly for……………. Ward and issued a new certificate to the 1st Respondent, the incumbent. (Annexed herein and marked as AAA-2 is a true copy of the certificate issued to the 1st Respondent.)

11. THAT the certificate issued to the 1st Respondent is illegal, as it is in breach of electoral laws.

12. THAT furthermore, and without prejudice to the Certificate of Election of Member of County Assembly, Form 36C, allegedly issued is illegal since there is no County Assembly in……. known as …………….County.

13. THAT the signature appended to the said certificate issued to the 1st Respondent is not authentic as it distinctively differs from the one appended to my Certificate. (Annexed herein and marked as AAA-3 is a true copy of the Forensic Report dated…..)

14. THAT I am advised by my advocates on record, which advise I verily believe to be correct that, once the returning officer declares the winner and issues a certificate, he has no power to overturn the result through a recount. Only the election Court can order such a recount once such a prayer is made in Court.

15. THAT I was granted the certificate together with another member of county assembly from …………Ward and in the presence of the public and my voters.

16. THAT the Returning Officer’s alleged overturning of the result is unprocedural and illegal. The same cannot be carried out by the returning officer on his own directive or desire.

17. THAT the Petitioner will suffer unjustifiable loss if the prayers sought herein are not granted. The 1st Respondent on the other hand stands to suffer no prejudice as he is not entitled to be declared as the winner.

WHEREFORE your Petitioner prays for the following declarations and orders;

1. A declaration that the 1st Respondent was not validly elected;

2. A declaration that the Petitioner was validly elected;

3. IN THE ALTERNATIVE, an order do issue that a fresh election for the ……..Ward,………. County be held;


4. The costs of this Petition be borne by the Respondents,

5. Any other order or determination that this Honourable Court may grant in the interests of justice.

DATED ……………………………. 2022

Signed………………………...AAA


ADVOCATES NAME
ADVOCATES FOR THE PETITIONER


DRAWN & FILED BY:
PETITIONER’S ADVOCATES
ADDRESS

TO BE SERVED UPON
BBB
ADDRESS

CCC
ADDRESS

THE INDEPENDENT ELECTORAL &
BOUNDARIES COMMISSION,
ADDRESS


























REPUBLIC OF KENYA
IN THE SENIOR RESIDENT’S MAGISTRATES COURT AT………
PETITION NO:……..20..

IN THE MATTER OF: THE ELECTIONS ACT No. 24 OF 2011
IN THE MATTER OF: THE ELECTIONS (PARLIAMENTARY AND COUNTY ELECTIONS) PETITION RULES, 2017
AND
IN THE MATTER OF: AN ELECTION PETITION FOR THE COUNTY ASSEMBLY SEAT OF………..WARD
IN THE MATTER OF: THE PETITION OF AAA
AAA……………………………..…………….……………………..………. PETITIONER
-VERSUS-
BBB……………………………………………..….…………………....1ST RESPONDENT
CCC……………………………...…………………….……………….2ND RESPONDENT
THE INDEPENDENT ELECTRORAL &
BOUNDARIES COMMISSION…………………………………..3RD RESPONDENT

VERIFYING /AFFIDAVIT IN SUPPORT OF PETITION

I,AAA a resident of……….Ward,……………. County within the Republic of Kenya and of Post Office Box Number …………(insert postal address) do hereby make an oath and state as follows:

1. THAT I am the Petitioner herein and the duly declared winner of the…….Ward,…….. County, well conversant with the facts of the suit and the Petitioner herein and competent to swear this affidavit.

2. THAT the election for Member of County assembly was held on………….(insert date of elections). 

3. THAT I was declared the winner and issued with a Certificate of Election in Form C. I was issued with the Certificate on……………(insert date)at …….hrs(insert time).

4. THAT I was declared the winner in that election and issued with the Certificate of Election for Member of County Assembly, Form 36C.

5. THAT the date for the declaration of the result of the election was……………..(insert date).

6. THAT this Petition is based on the following grounds;

7. THAT the elections for the…………Ward,…………..County was held in 9 polling stations where I assigned my agents per polling station.

8. THAT my agents were ejected from the …….,……..,……(insert  polling stations) without any justification, despite having the correct accreditation and introduction letters.

9. THAT my agents witnessed and reported that some ballot paper in polling stations were pre-marked in favour of the 1st Respondent. The said ballot papers were stuffed in the ballot boxes while ballot papers marked in my favour were removed.

10. THAT the secrecy of the ballot was compromised based on the fact that when illiterate and elderly voters who required assistance entered the polling station, they were asked their choice of member of county assembly; when they stated my name, they were issued with 5 ballot papers excluding the ballot for member of county assembly, which ballot paper was later marked in favour of the 1st Respondent and stuffed into the ballot box.

11. THAT I was denied entry into the polling station when my agents were ejected. I was also not allowed to enter any other polling station save for the one that I was voting at.

12. THAT vote tallying for the member of county assembly was completed at……(insert time)hrs in the ……….of………….(insert date) and I was declared the winner.

13. THAT the Constituency Returning Officer informed me that he would issue me with my certificate later in the day.

14. THAT on………..(insert date), at …………..(insert time)hrs in the morning, the Returning Officer issued me with Form 36C; the Certificate of Elected Member of County Assembly. Annexed herein and marked as AAA-1 is a true copy of the said Certificate.

15. THAT on………(insert date), at………….(insert time)hrs, the Returning Officer later called asking me to return my Certificate alleging that I was not the winner after he allegedly carried out a recount.

16. THAT the Returning Officer has so far allegedly withdrawn my Certificate of Election as member of county assembly for………….Ward and issued a new certificate to the 1st Respondent, the incumbent. Annexed herein and marked as AAA-2 is a true copy of the certificate issued to the 1st Respondent.

17. THAT the certificate issued to the 1st Respondent is illegal, as it is in breach of electoral laws.

18. THAT furthermore, and without prejudice to the Certificate of Election of Member of County Assembly, Form 36C, allegedly issued is illegal since there is no County Assembly in…………(insert name of county) known as………….(insert ward).

19. THAT the signature appended to the said certificate issued to the 1st Respondent is not authentic as it distinctively differs from the one appended to my Certificate. (Annexed herein and marked as AAA-3 is a true copy of the Forensic Report dated…..)

20. THAT I am advised by my advocates on record, which advise I verily believe to be correct that, once the returning officer declares the winner and issues a certificate, he has no power to overturn the result through a recount. Only the election Court can order such a recount once such a prayer is made in Court.

21. THAT I was granted the certificate together with another member of county assembly from…………Ward and in front of the public and my electorate.

22. THAT the Returning Officer’s alleged overturning of the result is unprocedural and illegal. The same cannot be carried out by the returning officer on his own directive or desire.

23. THAT the petitioner will suffer unjustifiable loss if the prayers sought herein are not granted. The 1st Respondent on the other hand stands to suffer no prejudice as he is not entitled to be declared as the winner.

24. THAT the Petitioner seeks the following Orders and Declarations from this Honourable Court;

1. A declaration that the 1st Respondent was not validly elected;
2. A declaration that the Petitioner was validly elected;
3. IN THE ALTERNATIVE an order do issue that a fresh election for………….Ward,………..County be held;
4. The costs of this Petition be borne by the Respondents;
5. Any other order or determination that this Honourable Court may grant in the interests of justice.

25. THAT what is deponed herein is true to the best of my knowledge, information and belief.

SWORN at …………….
By the said……..
On this……………. day of………………20……..          
						
			                                               -------------------------------									              DEPONENT				
BEFORE ME

COMMISSIONER FOR OATHS			

DRAWN & FILED BY:
PETITIONER’S ADVOCATES
ADDRESS

TO BE SERVED UPON
BBB
ADDRESS

CCC
ADDRESS

THE INDEPENDENT ELECTORAL &
BOUNDARIES COMMISSION,
ADDRESS
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