
REPUBLIC OF KENYA
IN THE CHIEF MAGISTRATE’S COURT AT NAIROBI
MILIMANI COMMERICAL COURTS
CIVIL CASE NO…………….. OF 20……….. 

XXX………………………...….…………………………………PLAINTIFFS/RESPONDENTS

-VERSUS-
YYY……………… …………………………………..………….....DEFENDANT /APPLICANT

CHAMBER SUMMONS
[bookmark: _GoBack](Section 6 and 10 of the Arbitration Act, 1995 Rule 2 of the Arbitration Rules,1997, Section 3A of the Civil Procedure Act, Order 46 of the Civil Procedure Rules, 2010 and all other enabling provisions of law)
LET ALL PARTIES CONCERNED attend this Honourable Judge in chambers on the………day of………………..20…. at 9.00 O’clock in the forenoon or so soon thereafter when Counsel for the Defendant/Applicant shall be heard on an Application for the following Orders namely;

1. THAT this Application be heard in the first instance and in priority to the Plaintiffs’ Notice of Motion dated …….. and due for hearing on……………;

2. THAT this Honourable Court be pleased to stay the suit herein and any further proceedings by the Plaintiffs herein including but not limited to the Notice of Motion dated…………… pending determination of the dispute herein arising from the Metal Packaging Agreement dated ………….. between the Plaintiffs and the Defendant by Arbitration;

3. THAT the Honourable Court be pleased to refer the dispute in this suit arising from the Metal Packaging Agreement dated……………. between the Plaintiffs and the Defendant to Arbitration pursuant to condition (12) of the Agreement thereof.

4. THAT the costs of this application be costs in the cause.
ON THE GROUNDS THAT: -
(i) The Plaintiffs served the Defendant with pleadings and summons to enter appearance claiming Kshs. 15M.
(ii) The Defendant appearance by filing Memorandum of appearance dated …………….
(iii) Clause 12 of the Agreement between the parties provides that any dispute or difference arising from the said agreement shall be referred to arbitration for adjudication in accordance with the Kenya Arbitration (Amendment) Act, 1995 (as amended from time to time).
(iv) By reason of the Arbitration clause, this Court has no jurisdiction to adjudicate over the dispute. 

(v) The suit and Application is otherwise an abuse of court process.




DATED at NAIROBI this…………………. day of…………………………………….20….

…………………………………………………
CM ADVOCATES LLP
ADVOCATES FOR INTENDED DEFENDANT/APPLICANT

DRAWN & FILED BY:	
CM ADVOCATES LLP
I & M BANK HOUSE, 7TH FLOOR
2NDNGONG AVENUE
P.O. BOX 22588-00505
NAIROBI. 	
EMAIL: law@cmadvocates.com
TEL: 0716209673

TO BE SERVED UPON:-
PLAINTIFFS’ ADVOCATES	
ADDRESS	

NOTE: If any party served does not appear at the time and place above mentioned such  
       orders will be made and proceedings taken as the court may think just and expedient.



REPUBLIC OF KENYA
IN THE CHIEF MAGISTRATE’S COURT AT NAIROBI
MILIMANI COMMERICAL COURTS
CIVIL CASE NO…………….. OF 20……….. 

XXX………………………...….…………………………………PLAINTIFFS/RESPONDENTS

-VERSUS-
YYY……………… …………………………………..………….....DEFENDANT /APPLICANT

SUPPORTING AFFIDAVIT
I, YYY, of Post Office Box Number…………..Nairobi, a resident in Nairobi within the Republic of Kenya, do hereby make oath and state as follows: -

1. THAT I the Proprietor of ……………. (hereafter “the Defendant/ Applicant”) having full knowledge and information concerning this matter and as such I am competent to swear this Affidavit, as follows; -

2. THAT I have read and understood and where necessary had explained to me by my Advocate’s on record, the contents and imports of the Plaintiffs/Applicants’ Notice of Motion (hereafter “the Application”) dated and filed under certificate of Urgency on ………….. together with the supporting Affidavit sworn by XXX sworn on even day (hereafter “the supporting Affidavit”) and in response thereto, I wish to respond as follows;

3. THAT I am advised by the Defendant/Applicant Advocates, which advise I verily believe to be correct and sound, that the Application is misconceived and otherwise an abuse of Court process as the parties in the suit agreed by a Metal Packaging Agreement to refer disputes arising therefrom to Arbitration. (Annexed hereto and marked YYY-1 is a copy of the said Metal Packaging Agreement dated ……) 

4. THAT Clause 12 of the Agreement between the parties provides that any dispute or difference arising from the said agreement shall be referred to arbitration for adjudication in accordance with the Kenya Arbitration (Amendment) Act, 1995 (as amended from time to time).

5. THAT the dispute herein arises from the breach of the Metal Packaging Agreement by the Plaintiffs as some of the metal equipment were found to have suffered damage before they could be packaged for onward sale. 

6. THAT the Defendant had initially given a formal notice of the dispute in accordance with Clause 12 to have the matter referred to arbitration but the Plaintiffs failed, refused and neglected to respond to the same but insisted on pursuing the civil claim for work done notwithstanding the fact that some goods were damaged in the course of packaging. (Annexed hereto and marked “YY2-2” is a copy of the formal Notice & an Assessment report of the Damaged metal dated ……..)

7. THAT the dispute arising from the Metal Packaging Agreement on alleged breach of contract by the Defendant should be referred to arbitration. 

8. THAT It is just and fair that the Application be granted to restrain the Plaintiffs/Respondents from breach of the terms of the Metal Packaging Agreement or the law with impunity as currently the whole program has been put on hold. 

9. THAT I swear this Affidavit in support of the Application filed herewith.

10. THAT what is stated herein is true to the best of my knowledge information and belief such information having been derived by me by virtue of my conduct of this suit.

SWORN at NAIROBI by the said	)
………………on this	          		)
day 	       		 2018		)
BEFORE ME:				)………………………………………………
					)		DEPONENT
					)
					)
COMISSIONER FOR OATHS		)
DRAWN & FILED BY:	
CM ADVOCATES LLP
I & M BANK HOUSE, 7TH FLOOR
2NDNGONG AVENUE
P.O. BOX 22588-00505
NAIROBI. 	
EMAIL: law@cmadvocates.com
TEL: 0716209673

TO BE SERVED UPON:-
PLAINTIFFS’ ADVOCATES	
ADDRESS
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