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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT ………………
SUCCESSION CAUSE NUMBER ……OF……
IN THE MATTER OF THE ESTATE OF MKENYA HALISI (DECEASED)
SUMMONS 

 (Under Section 35(3) of the Probate and Administration Rules and all other enabling provisions of Law)

LET ALL PARTIES CONCERNED attend the Honourable Judge in Chambers on the
………… day of…………….
20… at 9.00 O’clock in the forenoon or soon thereafter as counsel for the Applicant may be heard on the hearing of an Application for ORDERS:- 

1. THAT this application be certified urgent and be heard ex parte in the first instance.

2. THAT pending the hearing and disposal of this application Interparty, the Petitioner, her employees, agents, assigns, servants and any other persons howsoever acting under their directions be restrained from selling, offering for sale, transfering,charging,mortgaging and or dealing in any manner whatsoever with the property of the estate of the  Late MKENYA HALISI. 

3. THAT pending the hearing and disposal of this application Interparty , the Petitioner, her  employees ,agents ,assigns, servants  and any other persons howsoever acting under  their directions  be restrained from selling ,offering for sale ,transfering,charging,mortgaging and or dealing in any manner whatsoever with the property of the estate of the  Late MKENYA HALISI. 

4. THAT pending the hearing and disposal of this application Interparty, the Court issues an eviction order to any third Parties be they innocent buyers or Lessees or Tenants for rent  from occupying the Suit Property and or any other persons howsoever acting under  their directions  be restrained from selling ,offering for sale ,transferring, charging, mortgaging and or dealing in any manner whatsoever with the property of the estate of the  Late MKENYA HALISI. 

5. THAT the Petitioner be ordered to exercise the power of appointment by way of gift to all the children of the deceased and the Petitioner in equal shares or in such shares as the Court thinks fit of the capital of the net estate of the above-named MKENYA HALISI who died intestate on the………. Of………………, 20…...
6. THAT the costs of this application be in the cause.
WHICH APPLICATION is based on the following grounds;

1. The applicant is a child of the Late MKENYA HALISI, who died domiciled in …………………… on the …………..of …………………, ………………….
2. The deceased left a widow, the applicant herein and five children surviving him. Two of the said children are now deceased and one of the deceased left a minor surviving him.
3. The deceased left behind the following property: - 

a) …………………………………..;
b) ……………………………..; and 

c) Money at Cooperative Bank …………. Branch.
d) Shares is Rauka Farm

4. The deceased’s share in the Wambugu farm is ten acres of the said land and a sum of Kenya shillings Fourteen Million arising out of the sale of part of the farm to the government to be utilized for road network expansion.
5. Subsequent to the deceased ‘s death the Petitioner applied for letters of administration intestate for the estate of the deceased. The same were issued to the applicant on the ……………………… and confirmed on the ………………………….

6. The confirmation of grant indicated that the residue of the estate would be registered in the Petitioner’s to secure her life interest and also in trust for all the children of the deceased.

7. Consequently, the Petitioner went ahead and registered the said property as such in her name. However, she failed to disclose that she was also holding the same in trust for all the children of the deceased. 
8. It later came to the attention of the applicants that the Original Titles to Property Land Title Numbers …………………… and ………………………. were made to the Petitioner ‘s name without noting the issue of the trust. 

9. The Petitioner is in actual occupation of the suit property which she claims total ownership of and is in the process of subdividing with a bid to sell the same to unknowing third parties.
10. THAT the Applicant had placed a Caution over Title …………………………. to prevent the Petitioner from dealing and disposing of the Property in a manner that would deny the intended beneficiaries, their rightful share in the Estate.

11. That the Petitioner has fraudulently and unlawfully removed the said Caution and is proceeding to deal with the Property to the detriment of the Beneficiaries.  

12. That the Petitioner has now caused Title ………………………… to be further subdivided into L.R. No ……………….. and L.R. …………………..(which has been further subdivided into L.R. ……………….. and L.R. ……………………………….).

13. The Cautioner who is also the Applicant herein was not consulted as required by law.

14. THAT it has been over sixteen years since the grant to the estate of the deceased was confirmed yet the applicant has never appointed or distributed the residue of the estate to the beneficiaries therein.
15. That the suit property is a rightful inheritance of the applicants and the other beneficiaries of the estate and the Petitioner intended sale will be detrimental to the beneficiaries’ as it will deny them their inheritance. 

16. The Petitioner owes all the beneficiaries of the deceased’s estate the duty to preserve the property of the estate without wasting it as our entitlement to the same is futuristic.

17. However, since the Petitioner is bent on disposing off the suit property, the Applicant herein prays that the Petitioner be ordered to appoint by way of gift to all the beneficiaries the net capital of the estate of the deceased in equal shares or as the court deems fit

18. THAT the applicant also prays that the Petitioner be restrained by way of a temporary injunction from selling and or dealing with the property in a manner that is prejudicial to the beneficiaries of the estate.
19. THAT no loss or prejudice will be occasioned to the Respondents if the orders sought herein are granted;
20. THAT the Application sought to be granted is in the interests of equity and justice.
AND WHICH APPLICATION is further supported by the Affidavit of ABC the daughter of the deceased and a beneneficiary of the Estate of the Deceased herein and on the other grounds to be adduced at the hearing hereof.

DATED at ……………….. this


day of



20…..
WAKILI SHUPAVU
ADVOCATES FOR THE APPLICANT

Drawn & Filed By

Wakili Shupavu Advocates 

To be served upon:-

Petitioner             
NOTE: If any party served does not appear at the time and place above mentioned such order will be made and proceedings taken as the court may think just and expedient.”
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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT ……………….
SUCCESSION CAUSE NUMBER ……OF ………..20..
IN THE MATTER OF THE ESTATE OF MKENYA HALISI (DECEASED)

AFFIDAVIT IN SUPPORT OF SUMMONS BY A CHILD OF THE DECEASED UNDER SECTION 35 (3) OF THE ACT
I, ABC , residing in …………….and of care of Post Office Box Number ………………….., Nairobi do hereby make oath and state as follows:

1. THAT I am an adult female of sound mind and disposition, the daughter of the deceased herein and one of the beneficiary herein hence competent to swear this affidavit.
2. THAT the deceased died intestate and letters of administration were granted to PETITIONER of Post Office Box Number ……………. within the Republic of Kenya on the ………………..20.. 
3. THAT the deceased left surviving him one spouse only PETITIONER  (herein called “the surviving spouse”) and the following   five children only namely: 

a) AAA
b) BBB
c) CCC
a) DDD
b) EEE
That two of the said children namely DDD AND EEE are now deceased. The late EEE left a minor male surviving him while DDD was not survived by any dependant.
4. THAT the deceased left behind the following property :- 
a) ………………………….
b) ……………………….

c) ……………………… and 

d) ………………………..
5. THAT the Petitioner applied for letters of administration intestate for the estate of the deceased which was issued to the applicant on the ……………..20….Subsequently the said grant of letters of administration were confirmed on the ……………..20...Attached herein and marked AAA-1and AAA-2 respectively are copies of the letters of administration and a confirmation of grant of letters of administration issued to the petitioner in proof of this fact.
6. THAT the confirmation of grant provided for a mode of distribution of the property with the Petitioner having a life interest in the residue of the estate of the deceased while still holding it in trust for all the children of the deceased.
7.  THAT the Petitioner indeed went ahead and registered two of the properties namely Properties Land Title Numbers ……………………………… as such in her name without disclosing to the Registrar of Lands that she was also holding the same in trust for all the children of the deceased. As at the time of filing this application the original …………………….. and ………………………… are in the name of the Petitioner. Attached and Marked AAA-3 and AAA-4 are copies of  the Title together with a certified copy of the Green card respectively  over the said Property in proof of the fact that the Petitioner registered the same solely in her name. 

8. THAT the petitioner is currently in actual occupation of property Land Title Number ………………………… which she derives benefit from through small scale farming. The Petitioner has also has control over the other property of the estate part of which she purports to have distributed to one of the children of the deceased namely BBB .It is on the basis of that the said BBB goes around misrepresenting to all and sundry that the suit property belongs to him absolutely.
9. THAT out of fear that the Petitioner would seek consent to transfer part of the property from the ………..Land Controls Board, I wrote to the Chairman of the Board informing him that as per the Confirmation of grant annexed as AAA-1, the residue of the deceased Estate was to be registered in the petitioner’s name as having a life interest and also in trust for all the children of the deceased. Attached and marked AAA-5  is a copy of the letter dated ……………………… informing them that the property of the deceased’s estate  should not be transferred by the Petitioner as she only holds a life interest and there is a continuing trust. 
10. THAT the fear that the Petitioner might dispose of the property is very legitimate as I have been informed severally by my neighbors which information I believe to be true that the Petitioner has been negotiating the sale of part of the land to third Parties. The negotiations have been going on despite my having registered a caution as a beneficiary against property Land Title Number …………………….. as witnessed by annexture marked AAA-6 .I verily believe nothing  bars the Petitioner  from disposing of the any of the residue of the estate of deceased. 
11. THAT I have been informed by my some of my neighboring relatives which information I verily believe to be true that the Petitioner is in the process of secretly sub –dividing the property with a view to selling the same to third parties. Currently the need to buy land in RUIRU  where the property of the estate is located is so dire that would be buyers enter into agreements pay purchases price and take over possession and seek to transfer the purchased portions later.
12. THAT I am advised by my advocates whose advise I verily believe to be correct that the only way one can remove a purchaser who has taken possession of the Property is through a court order. In our case the said Purchaser s can later on move the court for orders of specific performance if the Petitioner is allowed to go on with the sale as all they need to show is that they are purchasers for value without notice and that they would have paid all the purchase price.

13. THAT out of fear I had placed a Caution over Title …………………………… to prevent the Petitioner from dealing and disposing of the Property in a manner that would deny the intended beneficiaries, their rightful share in the Estate and I carried out an official searches at the ………………..Land registry on the …………….20… which indicated then that the Petitioner was the sole owner and which showed the said Caution. Attached and marked AAA-7  is a copy of the search  dated ……………20.. that I carried out on the said …………………..  and it indeed shows the sole registered owner of the property as the Petitioner.
14. THAT the Petitioner has fraudulently and unlawfully removed the said Caution and is proceeding to deal with the Property to the detriment of the Beneficiaries and am advised by my Advocates on record advice which I believe to be true that I the Cautioner was not consulted to issue my consent as is required by law.
15. THAT the Petitioner has now caused …………………… to be further subdivided into L.R. No ………….. and L.R. ……………….(which has been further subdivided into L.R. …………………… and L.R. …………………..) which am aware would be sold if I don’t move with speed to protect all beneficiaries. 
16. THAT I have done a search on the Property especially for L.R …………………… which no longer reveals the caution I had placed on the whole Property. AAA-8  is a copy of the search  dated …………………….. that I carried out on the said …………………. showing that the Title was issued 
17. THAT am aware that one portion of the Suit Property is now being occupied by a third Party who am informed goes by the name of …………………………… in arrangement which am not aware of as a beneficiary and whom the court should issue orders to evict.
18. THAT I am informed by my said advocates on record that a surviving spouse with a life interest in the estate of the deceased has power to dispose off part of the net capital of the estate to maintain herself. However, that power is fettered by the fact that the said surviving spouse needs to obtain consent either from the court or from all the beneficiaries of the estate. 
19. THAT never at any point has the Petitioner ever come to request me or any of my siblings for consent sell part of the estate of deceased. Her aforesaid dealings with the residue of the property of the deceased have been kept from us and neither has the Petitioner rendered any accounts of the estate to us as she ought to do
20. THAT my siblings and I have always maintained the Petitioner in terms of providing food and money for upkeep and its un imaginable that the petitioner would need to sell part of the residue of the estate to fend for herself when all along I have personally made sure she is well catered for.
21. THAT the suit property is a rightful inheritance of my siblings and I and the Petitioner’s intended sale will be detrimental to the beneficiaries’ interest in the property. The deceased made no advancement or other gift to me or my other siblings in his lifetime or by will and all we have is the property listed in annexture AAA-1.

22. THAT it has been sixteen years since the grant to the estate of the deceased was confirmed yet the applicant has never appointed or distributed the residue of the estate to the beneficiaries therein.  All the other beneficiaries of the estate are of age and can legally hold property in their name.
23. THAT the petitioner herein has refused and or neglected to exercise the said power and where she has exercised it, it has been done in a very unfair manner by the Petitioner giving one of the beneficiaries’ possessions of a majority of the residue of the estate of the deceased.
24. THAT I   seek an order to the effect that such share as the Court thinks fit of the capital of the net estate of the above-named MKENYA HALISI who died intestate on the …………………………., be appointed by way of gift to all the children of the deceased and Petitioner herein in equal shares and the share accruing to one of the deceased beneficiary be appointed by way of gift to myself or any other beneficiary to hold in trust for him until when he attains the age of maturity. 
25. THAT I have been advised by my advocate on record which I verily believe to be correct that I cannot take away the Life interest of a surviving spouse. Indeed it is not my intention to take away the life interest that the Petitioner enjoys in the residue of the estate of the deceased but to preserve and protect for the benefit of her life interest and the interest all other beneficiaries of the estate of the deceased.

26. THAT I have been further advised that the Petitioner as a beneficiary having a life interest is not allowed to sell the property unless with the consent of the court of the other beneficiaries or where the consent has been unreasonably withheld, obtain the consent of the court. The Petitioner has an obligation to conserve the residue of the deceased’s estate and use it in a manner that will waste the property and deny us the beneficiaries who have a future interest in the property.
27. THAT it is imperative that the orders sought be granted to avert undue suffering by the Applicants and all other beneficiaries of the deceased who had put all their trust in the Petitioner to registered the property of the deceased estate in her name with her having a life interest thereon and in trust for the beneficiaries. 

28. THAT if the property of the deceased was to be sold, the minor child left by one of the beneficiaries stands to suffer a lot and I humbly request the court to grant us the orders prayed for so that we can also secure the inheritance due to that minor child and no loss or prejudice will be occasioned to the Petitioner in this matter and to the other beneficiaries of the deceased’ estate if the orders sought are granted as the application will deal with the issue of distribution with finality.
29. THAT I swear this affidavit in support of the application filed herewith and pray that the same be granted as prayed.
30. THAT what is deponed herein is true to the best of my knowledge information and beliefs save as to matters deponed on information sources whereof have been disclosed and matters deponed to on belief whereupon the grounds have been given.

Sworn at ……………..by the said


)

AAA                                         

) ______________________

This 

day of 

20….

) DEPONENT
Before Me




)

)

)

)

)

A COMMISSIONER FOR OATHS
)
Drawn & Filed By

Wakili Shupavu Advocates 

To be served upon:-

PETITIONER 
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